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On the following pages, TRIAL pro-
vides you with the text of an impor-
tant new document: the May 1982

Revised Draft of The American Law-
ver's Code of Conduct. This Code
was prepared under the auspices of
the Roscoe Pound-American Trial
Lawvers Foundation, by a Commis-
sion on which [ am co-chairman. A
Public Discussion Draft was issued in
June 1980, and published in TRIAL
in Augusi of that year.

This Code is quite frankly pre-
sented as an alternative to the old
Code of Professional Responsibility
previously promulgated by the Amer-
ican Bar Association (ABA), and to
the new Rules of Professional Con-
duct that the ABA is apparently
about to hawk as the latest thing in
legal ethics. 1t was dissatisfaction
with both of these ABA products that
both got us going on this Code, and
kept us going.

That dissatisfaction was not re-
duced when the ABA's Kutak Com-
mission published a new draft in
mid-1981. It grew. It grew still more
when the ABA House of Delegates
voted in January 1982 to drop its
“old" Code of 1969, and to frame its
new Rules only in a new, untried for-
mat, Many of us deeply resent the
take-it-or-leave-it attitude of the
ABA, which seems to be switching
codes on us for no better reason than
that it has spent 50 much money on
the Kutak Rules that rejecting them
would cause it to lose face,

This is not just a squabble over
form. It is a serious disagreement
over substance. The ABA Commis-
sion evidently is trying to win the de-
bate over the substance of legal ethics
by side-stepping it. It is trying to
make us all not only debate whether
and how to amend the present Code,
but also debate that question in this
very peculiar form: whether and how
to amend a code thet the Commission
has already amended, in ways that
gven the Commission does not fully
understand.

The National Organization of Bar
Counsel (NOBC) has demonstrated
that the ideas of the Kutak Commis-
sion can be integrated into the present
Code, 5o that its proposals can be
compared to others, and judged on
their merits. NOBC has done this
twice, once with each of the Kutak
Commission's drafts. The Commis-
sion has ignored NOBC's efforts,
probably because NOBC rejected
some of its proposals. Chairman
Kutak and his friends have ram-
rodded through the ABA a resolution
committing the ABA to dropping the
present Code.

By publishing this Code in two for-
mats, we are giving notice that we are
not going to let the ABA dictate the
terms for the debate on lawyer's
ethics. We regard the proposed Kutak
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Rules as fundamentally Nawed, and
we intend to force Kutak & Co. to de-
bate the issues before the state courts
and bar bodies that will really decide
what the law of lawyers' ethics is 1o
be.

When you write a new code, you
have to be careful not just about what
you are putting in, but also about
what you are leaving out, For exam-
ple, the Kutak Commission would
drop DR 7-105 of the Code, which
forbids threatening criminal prosecu-
tion solely to gain an advaniage in a
civil matter, No provision of the
Kutak Rules covers such situations,
Does this mean that adopting the
Kutak Rules would legitimize black-
mail? The Commission gives no ex-
planation.

If you are not careful, you may
leave out something whose absence
completely changes the context, and
thus the meaning, of something you
are putting in. One of the purposes of
codifying a body of law is to make it
clear, and to make clear to everyone
just what you are doing when you
change it. Amending a code should
not be like writing a zero-based bud-
gel. You want to keep those portions
of existing law that work well, and to
change only what needs o be
changed. Continuity is not a negligi-
ble virtue.

That is why our Commission has
taken issue with the ABA's conclu-
sion that the Code of Professional
Responsibility is old hat. **With all its
serious flaws,” my co-chairman Ir-
win Birnbaum said in the Preface 1o
our June 1980 Draft, *“the Code of
Professional Responsibility is prefer-
able to the Model Rules of the
Kutak Commission,

We have tried 1o make it clear just
what we think should be changed in
today's Code of Professional Re-
sponsibility, by including in this Re-
vised Draft a “'Proposed Revision™
of the CPR. Just whati we have
changed in our own Code, between
the June 1980 Drafi and this one, is
nol quite so clear, and should be
spelled out,

The introductory materials, includ-
ing the preamble, have been substan-
tially pruned, without changing our
meaning. Similar trimming may be
found in the Comment portions, and
in the lengthy “‘Introductory Com-
ment on Knowing® of the 1980 Drafl,
replaced by two brief paragraphs of
“Terminology."" Mone of these omis-

sions will be missed.

The truly substantive changes are
in the Rules, and they are not numer-
Ous.

First, and most important, is the
Commission’s resolution of its am-
bivalence about the alternative ver-
sions of Chapter I, on confidentiality,
published in the 1980 Draft. Alter-
native A was a fairly traditional ap-
proach. Alternative B was probably
the most thoroughgoing embodiment
of the lawyer's “first duty...is to keep
the secrets of,,.clients,"" ever included
in a draft code of ethies. It would
have allowed lawyers to reveal clients’
confidences, without client consent,
in only two circumstances:

1) where a client impliedly waived
confidentiality, or ‘*‘opened the
door,” by accusing the lawyer of mis-
conduct; and

2) when the lawyer's lips were pried
open by compulsion of law,

‘We have tried to keep the spirit of
that recommendation, although we
have tempered it somewhat, Our first
principle remains that a client must be
able to confide absolutely in a lawyer,
or there may be little point in
anyonz's having a lawyer. We have
rejected one concept that the Kutak
Commission apparently espouses,
that lawyers have a general duty to do
good for society that often overrides
their specific duty to serve their
clients. Serving clients is the lawyer's
basic reason for being a lawyer, and
the exceptions o the fundamental
rule of absolute loyalty io clients
must be minimal, and must be strictly
construed,

As revised, Chapter 1 is closer o
the traditional approach of our old
Alternative A than it is to the radical
position of Alternative B, It is suill,
however, the strictest set of rules on
preserving clieni confidences in any
proposed code of lawyers' conduct.
In my view, the Sixth Amendment
guaraniee of the effective assistance
of counsel requires no less.

In Chapter IV, a new Rule 4.2
places a special burden of competence
on’ the lawyer who is held out to a
client as having special expertise. This
follows the law that has developed in
malpractice cases, holding peopls
who call themselves specialists to the
standard of care required of such
specialisis.

A number of other rules have been
tightened, but neot substantially
changed. For example, Rule 2.3 now

explicitly requires the client’s consent
before a lawyer may accepl compen-
sation from someone other than the
client.

In short, the Commission has re-
fined jts product without changing its
approach.

We continue o disagree with the
Kutak Commission in our basic ap-
proach Lo legal ethics. We believe that
a code of lawyers' conduct is impor-
tant legislation for the entire com-
munity, because it affects every per-
son's ability 1o exercise basic rights,
We believe that the basic purpose of
such a code should be to enable law-
yers to help people—to leave the indi-
vidual lawyer free to help the individ-
ual client.

The Kutak Commission sees faw-
yers as ombudsmen, who serve the
systcm as much as they serve clients.
This is a collectivist, bureaucratic
concept. It is the sort of thinking you
get from a commission made up of
lawyers who work for institutional
clients, in institutional firms, and
who have lost sight of the lawyer's
basic function. Lawvyers are not li-
censed to write prospectuses for giant
corporations, or to haggle with feder-
al agencies over regulations and oper-
ating rights. We are licensed (o repre-
sent people in court, which often
means people in trouble with the law,
and with the governnient. We are the
citizens' champions against official
tyranny,

We cannol continue Lo have a dem-
ocratic  system, as we know it
without a legal profession whose
members are free to perform that
function., The Kutak Rules contain
some useful changes in regulating
peripheral aspects of law practice, but
they embody a core conviction about
the lawyer's role that is fundamental-
ly at odds with the American con-
stitutional system.

That is why we have continued 1o
work on our Code, and why we have
issued this Revised Draft. We are not
willing to take dictation from the
ABA on the standards governing our
life's work. We are not willing to
allow the Kutak Rules to become the
law of legal ethics by default. We in-
iend to fight in the state bar associa-
tions, and in the state couris, to
preserve the constitutional concept of
what a lawyer is, and whai a lawyer’s
duties are.

I invite you 1o join with us in the
fight. T
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AHEHIC.&N LAWYER'S CODE OF CONDUCT - PREAMBLE

CHAIRMEN'S INTRODUCTION

By Irwin Birnbaum
and
Theodore 1. Koskoff

This Revised Draft of The American Lawyer's
Code of Conduet is the second published prod-
uct of ihe Commission on Professional Re-
sponsibllity, It consises of two parts. The
pill'ﬂln' exi is the June, 1980, Public Discus-
sion Draft of the Code, amended 1o reflect
poth the comments on that Drafl, and the
Commistion's second thoughts on some mal-
jers. The appendix is & reworking of our Code
in the form of proposed amended Disciplinary
Rules of thie Code of Professional Responsibili-
iy, mow the law of lawyers' condust in almost
every state. The purpose of this second part is
1 show how the provisions of our Code can be
adopted, in whole or in parl, as amendments to
exisling law,

We are presenting the Commission®s work in
these two Tormans, because we view the sub-
slance of the lawyers” code ol conduct as more
important than fis form, The purpose of our
werk has been to produce a code that embodies
ihe principles we belbeve are essential 1o the ef-
fective funcrioning of the legal profession in &
democeatic socicty, and 10 ger such a code
adopied, ns the law of lawyers® conduci, by the
couris. We have no special pride of authorship
thal compels us (o (nsist that the courts adopt
all of our ideas, or none of (hem, or thai ur
ideas be adopted anly in a particalar form, The
istues involved are too importan 1o play such
games with them.

Only the first of thess drafis, the American
Lawyers' Code of Conducl proper, has becn
voted upon and approved by the Commission,
ar bears the stamp of the Commission’s origi-
nal Reporier, Professor Monroe H, Frezdman,
The reworking of the Code of Professional
Responsibility is the work of Professor Freed-
man's successor as Reporier 1o the Commis-
sion, Mr. Thomas Lumbard of Washingion,
formerly our Associate Reporier, and a consul-
tani to the Commission since ils incepiion.

This Commission was called the Commission
on Professional Responsibility for Trial Prac-
tice, when founded in 1979, We quickly found
that we conld not write a code of conduct solély
far trial lawyers. We also found thal another
Commission, that of the American Bar Associ-
ation “‘on Evalwation of Professional Sian-
dards,” was rewriiing ihe profession’s basic
cote in a way that demanded from us a viable
ahermative code, applicable Lo all lawyers.

We obviously believe thar our Code is bewer
than the so-called ““Model™ Rules of Profes-
stonal Conduct produced by the A.B.A. Com-
migsion. ' Even as amended in 1981, significant-
by and substantially, and in part reflecting (if
not acknowledging) doorring thal we had pub-
lihed, the proposed Model Rules are inferior
1o the existing Code of Professionsl Respon-

b The A BLA. Nl addied il szl Mol 1o ihe 1itle
of |is Caote w dvedd Tedernl charges (ka1 iy promo| s ios of
The Coda wis resira e of irade. The A.BA . Commsision now
ol 1o e @ virnse of peonily; i@ alweys refery o it work,
[Wodum e the Model Rule, alihough B oooudty frdensl
dhyplensura by -hvm calling the TPH "k Code,™ mever ine

“"Mudel Code.™

Refusing 1o ke gny & B A producs e & model, we cons

sibility. With all i3 Naws, lhtCud-e is prefer-
able (o the proposed Rules.

Accordingly, we here present our views both
in the form we prefer, the ALCC, and in the
gencrally acoepled form of the CPR, This
avoids the ““teke i or leave 1™ atthude ex-
pressed by the A B A's recent endorsement of
the proposed Rubes drafied by its Commission.
It also acknowledges that we, and all other
members of today's generation of rovisers of
the faw of lawyers" conduct, are only able io
reach higher Lhan pur predecessors because we
stand upon their shouwlders, While Matrering
ourssives that we are correcting their misiakes,
we are neilher 3o blithe as (o suggest thal we are
et ineroducing errors of our owa, nor =0 fool-
hardy as noi (o iry (o reduce such errors 1o a
NI,

Our work and our attitude thus stand in
siark conimast io thase of the A.B.A. Commis-
ston. That Commission has refused 1o build on
the wisdom of the pasi. li has fejecied the good
faith efforts of ehers, such as the Nationsl
Organization of Bar Counsel, (0 accommodate
ils ideas to the form of the CPR. It has even
gone o far 25 (o publish a huge “Abernative
Dralt™ that the Mew York Siate Bar Asiocia-
tion correctly concluded was not a good faith
effort to amend the CPR. It was mercly an
elaborate charade, designed to make (e Com-
mission's “Proposed Final Draft" look good
by invidipus comparson.

The reader will find ao such deception in the
present document, Unlike the A B.A. Commis-
sion's ** Alvernative Dvalt," our Code's Appen-
dix is a good Faith effort 1o improve upon (he
CPR by preserving and amending it It was
drafied by a Reporici wha believes in the
wisdom of that approach.® I is relatively shor,
and considerably easicr 1o read than either the
elephaniine “ Aliernative Draft™ or the *'Pre-
posed Final Draft® of the propossd A.B.A.
Rules.

We have aol called this a ““Final Draft,"”
because experience has shown that no draft of
soch a code is ever “‘final.”” The A.BLA has
published amendmems to the **Final Drafi" of
its Code almost annually since 1969, We con-
tinue 1o seck suggestions o improve this Code,

PREAMBLE

This Code of Conduct embodies & tradi-
tional and constitutional concept of the rale of
the American lawyer in our limited form of
governmeni, which seeks to maximize individ-
wil liberty within a rule of law. The fundamen-
&l siruciure of the role of the American lawyer
it fixed by the Bibl of Rights of the Constitu-
tion; rules of conduct should be designed and
interpseted 10 enhance those rights, nol to in-
hiksit them.

The individual rights most relevant io law-
vers” duties relate 1o what we call ane’s “day in
cour " =—1he rights to due prooess of law, coun-
sel, and trial by jury. Also relevani are righis
relating to self-incrimination, confromation,
bail, search and seizure, @and cruel and unusual
punishment, The right to litigate is also an
essential aspeci of freedom of speech and of
the right 1o pedtion for redress of grievances.

As @ resuli of the enormons volame and

sty refor o cuiding low ai ke Code of Profesis
Tespoendtstity™ and o whar ihe A B.A Comenisisos hat
roonmregnded an “the proposed Rides of Prafessanal Con-
lh‘ =i

¥ See Lumbard, Seiing Sundands: The Coons, ilse Bar,
and the Lawpers’ Code of Conducy, 30 Cash. Umiv. Law Hey
ek 1911

l:omnhmr of our t:w ordinary citizéns need
the assistunce of lawyers simply 10 comprehend
and cope with the rubes governing their actions,
The lawyer therefore serves the most basic in-
dividual right, that of personal agtonomy; the
right 1o make those decisions (hat most affect
one’s own hife and wvalues, Withoul profes-
sional assisiance, (he individual citizen is ofien
unaware of the range of chodees available, and
of the means 1o pursue particular choices.

The azmsisiance of counsel 15 thus essential to
Jjustice under law, and to equal protection of
the laws. Leaving each persen (o his or her own
resources, without the aid of counsel in com-
prehending and coping with the complexities of
the legal sysiem, would produce gross dispar-
ities in justice under luw,

All these basic rights, individually and fo-
gether, express the high value placed by our
constinmional democracy on the dignity of the
inchividual. Before any person is significantly
affected by socicty in his or her person, rela-
tionships, of properly, our system requires thag
certain processes be duly followed—processes
to which competent, independent, and zealous
Iawyers are cssential, And if it be observed that
ihe stated ideal is too Trequently denied in fact,
our response must be that sandards for law-
yers be so drafied and enforced as to strive 1o
make that ideal a reality.

The legal system than gives context and
meaning (o basic Amencan rights is the adver-
sary system, Ii is the adversary system which
asseres each of us a “champion against a hos-
tile world,” and which therchy helps 1o pre-
serve and enhance our dignity as individuals.

Recognizing that the American anorney
functions in an adversary sysiem, and that such
# sysiem cupresses fundamental American val-
wes, helps us to mppreciate the empliness of
some cliches of lawyers' ethics. I is said, for
enample, that the lawyer is an “officer of the
court,” or an “officer of the legal sysem."”
Crut of context, such phrases are al best mean-
ingless, and &t worst miskeading. In the contex
of the adversary system, il 8 clear that the
lawyer for a privaie party is and should be an
officer of a court only in the sense of serving a
cowrl as & reatous, partisan advocate of one
dide of the case before i, and in the sense of
having been licensed by & count to play that
very role.

Further, the lawyer who licigates is not the
only one who serves in an adversarial robe,
Lawvers funciion in an adversary system even
when iheir clients are nol actually involved in
litigation. Parties 10 negotiations are usually
adversarics, and are always potential adwver-
saries. The lawyer drafiing a contract or a will
sl anticipate and guard against imlereils ad-
verse 1o (he client’s that may exist or that may
develop (n the course of time. The lawyer who
prepares 1ax relurns or other documents for fil-
ing with the government can adequately protect
# dlient's inieresis only by recognizing the
possibility of an adverse reaction. Any lawyer
who counsels a client aboul righes, Habilities,
gnd legal choiees must be conscious of numer-
pue possible reactions of an adversarial natre,

Unquestionably, there are differcnies among
cases involving litigation, negotiating, drafi-
ing, and counseling, Thus, the opportunities (o
withdraw wilhoul prejudicing & client’s inter-
eils are lkely 1o be greater in counseling than
in litigation, and grearer in civil liigation thin
in criminal cases. But the basic principle will re-
main the same: avoid withdrawal unless signifi-
cant prejudice 1o the clieni can be avoided. We
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FPREAMBLE - AMERICAN LAWYER'S CODE OF CONDUCT

have therefore rejected the idea of writing this
Code in separate sections for lawyers in litiga-
tion, megotiation, and so forth; at the same
time, we have tried throughow 1o be aware of
the variety of services lawyers perform snd (o
make disiinciions when they appear appropri-
.

In sum, the following American Lawyer's
Code of Conduct has been drafted with a
recognition that all American lawyers function
in an adversary system, and with a comimdi-
meni 1o sirengthening that system as the ¢m-
bodiment of the constilutional values inherent
isn the administration of jostice in the United

taies.

The lormat of this Code embodies an effort
to make it as readable and as clear as possible.
The Rules are intended to be wsed for disc-
plinary purposcs; they are writien in declara-
tive seniences statlng what the lawyer “'shall™
or “*shall not"" do, The Rules are followed by
Comments, which are nol intendad to be the
basis of disciplinary action, but (o enhance
undersianding of the disciplinary rules, In ad-
dition, when useful to avold ambiguity or 1o
resolve possible conflict between rubes, -
lustrative Cases are provided,

TERMINOLOGY

Adtorney is used a3 a synonym for “lawyer,"
but only to distinguish beiween the lawyer to
whom the rule applies and another attorney.

A chient’s conflidence, protecied by this
Code, includes any information obtained by
the client's lawyer in the course of and by
reason of the lawyer-client relationship,

A lawyer knows cerlain Tecls, or acts know-
ingly or with kmowledge of facts, when a per-
son with that lawyer's professional training
and experience would be reasonably certain of
thase facts in view of all the cireumstances of
which the lawyer is aware, A duty to investigate
or inquire is not implied by the use of these
words, bur may be explicitly required under
particular rules, Even in the absence of a duty
10 investigate, however, a siudiad rejection of
reasonable inferences is inadequate to avoid
ethical responsibility.

Hensonable belief, reasonably believes or
ressonable apdersianding is the standard used
to denote a lawyer's mental siaie when the
lawyer may be required or permitted 1o act on
the basis of incomplete knowledge of relevant
facis, as when the lawyer is predicting future
events, of s compelled 10 act on the basis of
assumptions or inferences because all the rele-
vant facts cannot be asceriained. The lawyer
musi understand or suppose the fact or cir-
cumsiance o be so, and the circumsiinces
musi make that understanding or supposition &
reasonable one,

CHAPTER 1.
THE CLIENT'S TRUST
AND CONFIDENCES

Rules

1.1, Beginning with the initlal interview with
& prospective client, a lawyer shall strive 1o
establizsh and malniain & relasionship of trust
and conlidence with the clieni. The lawyer shall
impress upon the client that the lawyer cannot
adequarely serve the chemt without knowing
everything that might be relevant 1o the clisnt's

problem, and that the cliepd should not with-
hold information thal the client might think is
embarrassing or harmful (o the client’s inter-
ests. The |lawyer shall explain io the clienl the
lawyer's obligation of confdentiality.

1.2, Without the client’s knowing and vol-
untary consent, & lawyer shall not direcily or
inchirectly reveal a conflidence of a client or for-
mer client, or use it in any way detrimental 1o
the interests of the clieni, except as provided in
Rules 1.3 40 1.6, and Rule 6.5. (Rules 1.3 10 1.6
permit divalgence under compulsion of law; 1o
avoid proceeding before a corrupted judge or
juror; 1o defend the lawyer or the lawyer's
associutes from charges of misconduet; and o
prevent imminent danger 10 human life. Rule
6.5 permits withdrawal in non-criminal cases
‘when ihe client has indoced the lawyer 10 act
through material misrepresentation, eéven
though withdrowal might indirectly divulge a
confidence.)

[.3. A lawyer may reveal a client's con-
Mdence (o the extent required to do so by law,
rule of court, or court order, but only afier
good faith efforts to test the validity of the law,
rule, of order have been exhausred.

1.4, A lawyer may reveal a client’s con-
fidence when the lawyer knows that a judge or
Juror in a pending proceeding in which the
lawyer is involved has been bribed or subjecied
1o extortion, In such a case, the lawyer shall use
all ressonable means 1o protect the client, con-
sistent with preventing the case from going for-
wiard with & corrupted judge or juror,

1.5 A lawyer may reveal a client’s con-
fidence 10 the extent necessary 1o defend the
lawyer or the lawyer's associale or employee
against charges of criminal, civil, or profes-
sional misconduct asseried by the client, or
sgainst formally institoted charges of such con-
duct in which the client is implicated,

[1.6 A lawyer may reveal a client"s confi-
dence when and 1o the extent that ihe lawyer
reasonably believes thal divulgence is necessary
o prevent imminent danger to human life, The
lnwyer shall use all reasonable means to protect
the client's interests thal are consistent with
preventing loss of life.]

NOTE: Rule 1.6 was nol approved by the
Covmmission, bui was supported by so mamy
members that i 5 incleded in chir Revised
Dvaft ax o Supplemenial Rule,

Commeni

Ore of the mos1 difficul snd delicale
responsibilities of the lawver is 1o establish and
muintein a relationship of trest and confidence
with the client. Clients frequently mistrust their
lawyers, are embarrassed abour the trmh, or
assume that their lawyers would prefer not (o
be burdensd with knowledge aboui iHegal or
immaral conduct. For lawyers 1o provide eflec-
Live assistance, however, il is estential that they
know everything about the clients’ affairs (hat
might be relevant.

I the client were able to distinguish the legal-
ly relevant from the legally irrelevani, the use-
ful from the useless, and the incriminatory
from the exculpalory, the client would hawve lit-
the need for the lawyer's professional raining
and skills. And when the lawyer does not have
all of the relevant facts, the lawyer's profes-
sional abilities are of imited valpe, According-
iy, the effective fusictloning of the lawyer-client

relathonship requires complete candor by the
client to the lawyer.

Such cendor i3 in the pubdic interest because
only through the counsel and advocacy of a
lawyer can each individual fully exercise his or
her mulonomy and reslize other important
rights under our Consiitution and Jaws, Fur-
ther, as every experienced lawyer knows, a sub-
stantial part of the lawyer's time is devoted 1o
advising clients that a panticular course of con-
duct should not be followed on grounds of le-
galiy or morality. Unless clients are candid
with lawyers, those critical funciions cannot be
served. The chient's sense of trust in the lawyer
is therefore vital, and the lawyer's obligation of
confldentislity i3 essentiel to csablishing and
meiniaining thal trust.

The mosi obvicus concern of confidentiality
is, of course, with protecting the client’s direct
communications 1o the lawyer, Bul the lawyer
must also obiain relevant information from
spurces other than the client, ofien through
leads provided by the clien!, and unauthorized
divulgence of such information w the client’s
detriment would seriously impair lawyer-client
relanonships and could induce clients to limit
the scope of their lawyers’ investigatory ef-
foris, Accordingly, “confidence,"” as protecied
by these rules, is any information oblained by
the lawyer in the course of the luwyer-client
relationship.

Since cendor may be no less wmporiant in
preliminary interviews, the lawyer-client rela-
tionship includes discussions between the law-
yer and client to determing whether the lawyer
will be retained by the client. Also, the obliga-
tian o maintaia confideniiality extends beyond
the lawyer-client relationship,

It is sometimes suggested thal conflidentiality
is inkmical 1o the truth-geeking function of our
sysiem of justice, That s true, however, only in
a superficial and shori-sighted sense, Certainly,
under the adversary system, lawyers freqoently
heve knowledge thal the court or other parties
wiuld wani 1o have, Most oflen, however, law-
yers have such knowledge precizely because of
the established rule of confidentiakity. If we
were 1o fremove thal safeguard, by permitting
lawyers 1o divulge their clients’ confidences,
lawyers would come o have few truths io
divulge,

Mevertheless, in some narrowly circum-
scribed exceptions, this Code permits lawyers
1w revesl some confidences, Such excepiions
should reflect values of such overriding con-
cern that some minkmal gystemie risk would be
justified. Also, such exceptions should be
limited 10 situations that arise infrequently. to
further minimize the risk of impairing lawyer-
client truse.

The Rules to ikis Chapier are more profec-
tive of confidentiality than the Code of Profes-
sicnal Hesponsibility or the A B.A, Commis-
sion’s Rules, The exceplions permit divulgence,
but do not reguire it, under compulsion of law;
10 avaid proceeding before a corrupted judge
of juror; to defend the lawver or the lawyer's
associates sgainst formally instituted charges
of misconduet, or charges made by the client;
and to prevent imminent danger 1o human life.
(Rubes 1.3 to 1.6.) Also, withdrawal is permii-
ted in non-criminal cases, even when a con-
fidence might 1hereby be divulged indirectly,
when the client bas induced the lawyer (o act
through material misrepresentation (Rule 6.5;
set also Rule 6.6).
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The cOrpuplion cases are an appropraid ox-
ceplion because the corruption of the imparial
judge or jury vitimtes the adversary sysiem
iiself. Since cases of corruption are infreqguent,
{he exception should not have significant im-
piact on the lawyer-clien relationship. By con-
rrast, cases of false restimony are more fre-
quent, and ihe adversary syslem anticipates
and is specifically designed to cope with false
restimony through croas-examinalion, rebuttal,
and observation of demeanor durlng lesti-
mony.

These Rubes reject the previously secognized
exception permitting lawyers 10 vielaie con-
fidentiality to collect an unpaid fee. The reason
for thar cxcepiion—the lawyer's financial in-
yeresi—is ot sulficienily weighty to justify im-
pairing conlidentiality. On the other hand, a
fimited exception is permitied, when a lawyer
or the lawyer's assoctare is formally charged
with eriminal or unprofessional conduct.

fule 1.2 refers (o using a confidence in a way
detrimental to “the interests of the clieni."’
Here, as elsewhere in this Code, the interests of
the client are determined by the clieny afler
having been counscled by the lawyer. (See
Riiles 2.1, 3.1 and 3.2, and the Commenl to
Chapter [1.) If there is inadequate opporiunily
for consuliation, the lawyer should act in ac-
cordance with the lawver's reasonable under-
standing of what the client would perceive 1o be
in the client's interest.

This Code rejects permilting viokation of
confidentiality in all cases of ““future {or con-
tinuwing) crimes."" Flest, the category of
sorimes' is too broad; it lumps offenses thay
are openly done and relatively harmbess, with
theze thal are clapdestine and invoive life and
degth, Ad the sume time, the requirement of a
crime may be 1oo narrow; if saving o life, for
example, is sufficienily imporiant (o jusify an
exception to confidentiality, then the excepiion
should not turn on technicalinies. The excep-
tion for “fulure or eontinuing” offenses has also
proved unsansfacrory; it is all 1oo eatily inier-
preied 1o include a Failure 1o relinguish the pro-:
ceeds of a past crime, of @ fugitive's refusal 10
surrender, thershy permitiing of even T uir-
ing lawyers 1o violete confidentiality in situa-
tions where their clients ere desperately in need
of counsel.

Ilusirative Cases

I{a). A lawyer representing the wife in &
divorce and custody case learns from his client
thai she had sexual relations with a man other
than her husband during the time of separa-
fion. The cliesd inslsts upon not disclosing (ha
fact. The lawyer knows (hat the judge would
wani [0 know i, and would weigh it against the
wife in deciding custody. The fawyer would
commil & disciplinary violarion by infarming
the judge.

1(b), The same facis &s l{a), and 1he wile
testifies falsely on deposition that she has noi
had sexual relations with anyone other than her
husbapd during 1he marringe, The lawyer
would commit 8 disciplinary violaion by re-
vealing Lthe perjury.

i{c). A lawyer representing the hushand in
divoree case learns thai his clien’s (ax returns
have undersiated his income. Al deposition,
the client produces his tax repurns, and testifies
that they are complete and accurate, The law-
yer would commit @ disciplinary vielation by
revealing knowledge of the [alse requrms 1o the

wile, her lawyer, the judge, or the Internal
Revenue Service.

I}, A lawyer represents a clien negotiating
thie purchase of real estaie. Durlng negolsa-
(ions, the paries and their lawyers discuss the
adverse effect of existing roning resiriclions,
which prevent commercial development of the
property. Just prior to formalizing an agres-
meni of sale, however, the buyer learns that his
lawyer has persuaded the zoming board o
change the toning 1o permit commercial use.
The buyer decides not 1o well the seller about
the imminent zoning change. The buyer's law-
yer woald comeit & disciplinary violation by
inferming the seller. i

1), A lmwyer representing & client accused
of murdering a man leams from his client thal
the chieat has killed a young womdan and hidden
ihe body in o woods, The lawyer goes to the
wonds and finds the dead body. Because the
cient could be mplicated through his relation-
ship with the lawyer, or even through circum-
stantial evidence alone, the lawyer iells no one
ahout ihe bady, The lawyer hat ot commitred
& disciplinary violatiou,

1if). The same facts as 1(c), but the lawyer,
without authorizatbon of the chient, tells the
young worman's parents. The lawyer has com-
mined & disciplinary violation,

g). The same facts as 1{e], bl the woman
is not dead, However, she s seriously injured
and unable (o kelp hersell or 1o get help. The
lawyer calls an ambulance for her, but 1akes
care not 1o be personally identified, The lawyer
has commined a disciplinary violation, if sup-
plemeniary Ruke 16 is not adopied s part of
the Code.

1), A lawyer bearns from a client that the
latier is hiding out, in violation of bail or pro-
batign, The lawyer would commit a discipli-
nary viokation by revealing the client’s location
o the authorities.

Ki). A lawyer learns from a client during the
prial of & civil or criminal case that the chientd in-
iends (o give testimony that the lawyer knows
10 be false, The lawyer does nol present the
clieni's testimony as she otherwise would, bu
ingtead simply requests a narrative from the
client and returns to her seal @i the counsel
able. On summation 1o the jury, the lawyer
makes no reference 1o her clients false Lesii-
mony, conirary 1o what she would have done
had she not known it to be false. The lawyer
has commitied disciplinary violations, both in
the manner of presenting the client’s restimony
and in the manner of summation,

1(§}. A lawyer learns from a chient during the
triml of a civil of criminal case that the chent in-
tends 1o grive lestimony that the lawyer knows
10 be false. The lawyer reasonably believes thai
a request for leave 1o withdraw would be
denied andfor would be undersiood by the
judge and by opposing counsel as an indication
thar ihe testimony is false. The lawyer does not
gpek leave 1o withdraw, presents the client’s tes-
timony in the ordinary masmer, and refers wo Ql
in summaiion as evidence in the case. The law-
yer has not committed a disciplinary violation,

Ik}, A lawyer represents a client charged
with possessing narcotics, The client is acquit-
ted. In the course of the representation, how-
ewer, Uhe |swyer has learned from the cliend that
ihe client is regularly engaged ln selling heroin,
If the lawyer does not disclose the information
about rhe client o the police, therefore, the
client will condinue 1o sell drugs, thereby caus-

ing death or serlous bodily harm 1o others. The
tawyer would commil a disciplinary violaiion
by revenling the client’s confidence.

Ii). -A lawyer is retained by an insurance
company o represent its insured, wha is belng
sucd in & personal injury sction, Without the
insured client's consent, the lawyer informs the
|nsurance company of possible defenses of the
company against he insured cliemt under the
policy. The lawyer has commitied a disciplin-
ary violation.

CHAPTER IL
FIDELITY TO
THE CLIENT'S INTERESTS

Rules

2.1 In & matier entrusted 1o 8 lawyer by a2
client, the lawyer shall give undivided fideliry
1o the clieni’s inierests as perceived by the
elient, unalfected by any interest of the lawyer
or of any oiher person, of by the lawyer's
perception of the public injerest.,

2.2, A lawyer may limit the scope of the malt-
1er entrusted 10 the lawyer, subject 1o Rules 5.1
and 5.2, which rélate 1o the obligation o treat a
client fairly and in good faith, and te make
clear the scope of the representation.

1.3. With the conserd of a client, a lawyer
may accept @ fee or salary from a pevion or
organization other than the client, subject 10
Rules 2.1, 2.2, and 2.4,

2.4, A luwyer may serve one or more clients,
despite a divided loyalty, il cach client whao i
or may be adversely affecied by the divided
fowabiy is fully informed of the aciual oF poten-
tial sdverse effects, and voluniarily consents.

1.5, A lawver repredenling a corporalion
shall, as carly a& possible n the lawyerclient
relationship, inform the board of direstors of
poiential conflicts that might develop among
the interests of the board, corporate officers,
and shareholders, The lawyer shall receive
from the board instructions in advance as 10
how to resolve such conflicts, and shall wake
reasonahle seeps to ensure that officers with
whom the lawyer deals, and (he sharcholders,
are made sware of how the lawyer has been in-
strucied 1o resolve conflicts of inerest.

Commeni

Because our sociely places the highest value
on the dignity and autonomy of the individual,
it lawryers serve the public interess by undivid-
ed Tidelity to each cliem’s Interests as the client
perceives (hem.

That is nat (o say that lawyers shoubd ignore
possible harm 1o other persons or (o putblic in-
ieresis, or mssume that clients’ chokoes will be
made in narrowly selfish terms, On the con-
trary, in counseling cllents, lawyers should ad-
vise them fully of all significant potential con-
sequences of particular courses of conduct, and
(hat advice should include moral and public in-
terest concerns along with sivicily legal ones.
The lawyer's uitimate fidelity, however, i (0
ke client. By maintpining thay fdelity, the
[swyer acts in the highest public interest,

Just as it would be improper for a lawyer 10
impose other values upon a client, the lawyer
should not impose wpoen the client an adver-
sarial atfliude toward others, For example, if
1w people seeking # divaree prefer 1o proceed
in an amicable way with a single lawyer, it may
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be entirely proper for the lawyer to répresent
both &t once. (Whether it would be prudent for
the lawyer (o do so, and risk subseguemt
criticism by one pariy or ihe other, is a matter
of judgment for the lawyer.) Similarly, 3 law-
yer might properly represent two or more part-
ners, of co-defendants In & eriminal or eivil
case, of Lthe driver and (he passenger in an auto-
mobile negligence action against a thicd party,
I exch such case, the clients might well decide
that it is in their financial interest andSor in the
best Interest of their personal relationship to
conduct their affairs in & cooperative rather
than an adversanal way,

The essential responsibility of the lawyer in
such a case 15 1o make sure that each party 15
fully aware of (he aclual and porential conflicts
al interedt, and (hat each volunianly consents.
Ome problem that should be addressed particu-
larly is the effecl of joini represéntation on the
lawyer-cliemt privilege under applicable law.
The clients should also be informed of the like-
lihood that the wyer would subsequently be
disqualified from representing either party in
any dispuie that might anse berween (hem.

One of the conundrums of professional
elhics has been the responsibility of a corporate
lawyer whe leamns from a corporate official
that the afficial has engaged in illegal conduct,
either against or on behall of the company. In
informing the lawyer, the official assumes a
conlidentiel relationship. MNevertheless, the
lawyer may feel compelled 1o inform the board
of directors, which is gencrally regarded as the
embodiment of the corporate entity. If the
board fails g0 take appropriate action, how-
ever, the lawyer may then feel an obligation 1o
inform the shareholders (although the general
public will then learn about the problem, to the
likely disudvantage of the company). As the
guestion B8 frequenily posed, who i the
lawyer's chent in such circumstances?

Although #t has not been generally recog-
nized, the problem is basically a familiar and
relatively simple oive of confict of interest. The
lawyer's difficuliy is insoluble only because the
lawyer has failed 1o inform (he board of readily
foreseeable conflicts of interest and to receive
guidance in advance. On the basis of the
board’s instructions, the lewyer can then make
sure thar each interesied party is formed in
advance and is thereby in a position (o seck
adeguare profection.

For example, on¢ board might prefer to
maximize candor between its officers and the
lawyer, and therefore insiruct the lawyer (o
honeor the officers’ conlidences, even in report-
ing to the board, The sharehobders would then
be in a position 1o spprove or disapprove that
policy, of to relinguish their shares. Another
board might prefer io know everything ihe law-
yer knows. In thal event the officers would be
on modice (hat they might went (o consall with
personal counsel before disclosing certain in-
formation 1o corporate counssl. Rule 2.5 re-
quires the lawyer to take the reasonable steps
necessary 1o avold the siwation in which the
lawyer has awkward information, and cannot
either disclose It or keep it confidential withowt
betraying someone’s reasonable expectations
of trust,

The requirement is that the lawyer have the
issue resolved as early as possble in the lawyer-
clieni relationship. IT a conflict arizes belore
the issue is resolved, the lawyer should act in
accordance with the lawyer's reasonable belief
&5 0 what the board of directors would con-

sider to be iin the best interests of the corpora-
Liesm,

lustrative Cases

2{a). A lawyer represents a  defendani
charged with tax frecd. [1 Is apparent 1o the
lawyer that the fraud was actually committed
by the client"s wife, who has not been charged,
The ellent insists that the lawyer conduct the
defense without in any way implicating the
client's wife. The lawyer would commit & disci-
plinary violation by violaling those instrec-
Lions,

2b). A lawyer represents the accused in a
criminal case. The lawyer inerviews a potential
witnets whose story strongly supports the de-
fense, Shortly thereafier, however, the lawyer
learns that the prosecution has inlerviewed the
same wilness and has recelved a story highly
damaging (o the defense, At tmal, the prosecu-
tion does not present the wilness. The defen-
dant insisis upon celling the witncss for the
defense. The defense lawyer does not do 5o, be-
cause of concern with the conflicting story the
witness has given the prosecution, and the law-
yver's judgment that the witness will huet the
defense, The lawyer has committed a discipline
ary violathon.

2c). A lawyer represents the driver and
passenger of an aulomohbile, who were bath in-
Jured through the alleged negligence of the
driver of another car in an interseciion acci-
dent. The lawyer has not advised them of po-
tential conlicts in their interests. The lawyer
has commitied a disciplinary viclation.

2(d). A lawyer repwesents the plaintiff n a
civil action, The case is coe in which the defen-
dant can be held responsible for the plaintif's
atormey's fess. The lawyer negotiales a setthe-
ment for the client, and also negotiates with the
defense regarding the lawyer's awn fee. The
lawyer does not inform the client of the conflice
iherehy created between the client's interesis
and the lawyer's. (For exampie, the cleem
might Teel, if fully informed of the clreum-
stances, that the lisbility settlement should be
larger in view of what is available lor the
lawyer's fec.d Because the client was pof in &
position (o evaluate the senlement with full
awarencss of the lawyer's confhicl, or to con-
sider having additional counsel represent the
client's interests in the negotiations, the lawyer
has commitied a disciplinary violation, even
though the ultimare lability settlernent and fee
werg in fact fair,

CHAPTER IIL.
ZEALOUSMESS ON THE
CLIENT'S BEHALF

Rules

3.1, A fmwyer shall use all legal means that
are consisen| with the retainer agreement, and
reasonably available, o advance a client's in-
teresis as the clieng perceives (hem.

3.2, A lawyer shall fully inform a client af
ihe client's rights, liabilitbes, and possibic
lawlul alternatives regarding issues of substan-
fial importance related to the mater for which
the lawyer has been retained, cxcept {a) to the
exteni that the client has instrucied {he lawyer
te exercise the lawyer's judgment withou! fur-
ther consultation with the client, or (b) as pro-
vided in Rule 3.3,

3.3, A lawyer shall not advise a clieni abou
the law when the lawyer knows that the client s
requesting the advice for an anlawful purpess
likely 1o cause deaih or serious physical injury
io another person.

1.4, A lswyer shall not knowingly encourage
a client 1o engage in illegal conduct, except ina
good faith effort 1o west the validity or scope of
the law,

3.5. A lawyer shall not knowingly participate
in unlawfully concesling or destroying evi-
dence, or discourage a witness or poteatial wil-
ness from ralking 1o counsel for another pariy.

1.6, A lawyer shall not knowingly participate
in creating false evidence, or & misrepresenta-
tion upon which another persan is likely o rely
and sulfer material detrimenit.

3.7, A lawyer shall not knowingly [lile a
materially false pleading, present materially
false evidence, or make & marerially false
represendalion (o & court of other ribunal, ex-
cept aa required o do o by Rule 1.2, which
proscribes direct or indirest divulgence of a
client"s confidence.

3.B. A lawyer shall not give legal advice toa
person who the lawyer knows is not repre-
senied by ap antorney, other than the advice 1o
secure counsel, when the lawyer knows that the
interests of that person are in confiict or likely
1o be in conflict with (he interests of the
lwwyer's client.

3.9 A lawyer shall nod communicaie regard-
ing a legal matter with an adverse party who
the lawyer knows is represented in ther matter
by an attormey, unless the lawyer has been
authorized 1o do so by thal parly’s aromey,
However, a lawyer may send a writlen offer of
seitlement directly Lo an adverse party, seven
days or more after thai party's allorney has
received the same offer of settlement in
wiriting,

310, A fawyer shall not give 8 witness money
of anything of substaniial value, or threaten a
witness with harm, in order to induce the wit-
ness to bestify or dissuade the witness from (es-
tifying. However, a lawyer may pay o fee (o an
expert witness; & lawyer may roimburse 4 wit-
ness' actual, reasonable financial losses and ex-
penees of appearing; a lawyer may give a wit-
ness profection against phiysical harm; and a
proseculor may immunize a witness lrom pros-
ccuiton in order (o avoid an assertion of the
constingional privilege against self-incrimina-
tion.

3,11, Except as permitted by law, & lawyer
representing an interested party shall not inji-
ate communication with 8 judge or hearing of-
ficer about the facis or issues in a case thail the
lawyer knows is pending or likely 1o be pending
before ihe judge or hearing officer, unless the
lawyer has first made a good faith effort to ap-
prise opposing counsel, If & lawyer has an ex
parte discussion wiith a judge or hearing officer
regarding the issues in a case, the lawyer shall
fully inform opposing counsel of the ex parte
communication at the earlicst opportunity, ex-
cepl (o the extent prohibited by Rule 1.2, which
proscribes  unauthorized divulgence of a
client's confdences.

Comment

Except when ordered by i court to represent
a client, a lawyer has compiete discreion
whether to scoept a particular clieni. Onee a
lawyer is commitied (o represent a clieml, how-
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cver, the lawyer has o discreden, short of
grounds for withdrawal, (o fail io provide the
client with every legal recourse that is congis-
peri with (he retginer agreement, reasonably
avgilable, end in the client's ineresis as the
client perceives them. Wihen there is inadegquale
opporunity for consultation regarding the
chent's interests, the lawyer shall act in accor-
dance with the lawyer's reasonable belief as to
what the client would perceive to be in the
client’s inferest.

This Code both emphasizes the client’s
@uronomy a5 a basic value and assumes 1hat the
client is competent to make the decisions a1
issie. Accordingly, the lawyer who representis &
person who is incompetent is not bound by the
liters] terms of those rules. Mor does it appear
1o be possible 1o draft disciplinary rules Uhat
will adequately deal with the many variations
thal might arise regarding clients who are
altogether of in part Incompetent to make deci-
sions o {heir own interest. Two guidelines can
b s1ated, however, First, the lawyer's conroll-
ing concern should be the client”s interest as the
client would be maost likely 1o perceive it if
competent (o make (he decision. Second, de-
pending upon the circumstances, the |lawyer
might be well advised to seek guidance from
olher professionals, such as peychiairisis of
spclel workers, and from members of the
client's family.

The phrase “'materially false™ in Rube 1.7
means false and likely 10 affect the resohnion
of one or more isues before the tribunal.

Ilustrative Cases

Ha). A lawyer represents the defendant in a
bank robbery, The lawyer suggesis ihai the
client give 1he lawyer (he gun used in the rob-
bery and the siolen money, so that the lawyer
can put them in a place less Fikely 1o be
searched, The lawyer has commitied a disc-
plinary violation.

i), A lawyer represents a client in a murder
case. The client leaves the murder weapon with
the lawyer. The lavwyer fails 1o advise the client
that the weapon mighi be mare accessible 1o
the prosecation in the lawyer's possession (han
i the client®s, and that, iF the lawyer relaing
the weapan, he will produce L if ordered Lo do
so by a valid subpoena. The lawyer has com-
miitted a disciplinary violation by failing to ful-
ly mdvide the clienl.

), The same facrs as 3b). The lawyer
would nol commit a disciplinary violation by
returning the weapon to the client, unless the
lawyer #lso encouraged the client 1o make il
unavailable as evidence.

3idy. The same facis os 3(b). The lawyer
would not commit a disciplinary violation by
producing the gun in response 10 & subpoena,
unless the lawyer failed first 1o make 8 good
faith effart 1o test the validity of (he subpoena.

3jeh. A ldwyer is conducting the defense of a
criminal prosecution, The judge calls the
lawyer Lo (e beneh and asks her whether the
defendant is guilty. The lawyer knows Lhal the
defendant is guilty, and reasonably believes
ihat an equivecal answer will be taken by the
judge as an admission of guill. The lawyer
assures the judge that the defendant is inno-
cent, The lawyer has not commitied a disciplin-
ary viclanion,

3{f). The same facta as in 3{e), but the lawyer
replies 1o the judge, *1'm sorry, Your Hanaor,

but it would be improper for me (o answer that
question.” The lawyer has committed a disci-
plinary violation.

Mg). The same facts as in 3e), but the lawyer
is an assistant public defender, and the public
defender has publicly announced that the of-
fice’s policy is to refuse (o answer such ques-
yions and to report every judge who asks such
questhons to the state Judicial Discipline Com-
mission, For that reason, & refusal to answer
would not be taken as an admission of guilt.
The lawyer reminds the judge of her office’s
policy, and asks the judge to withdraw the
guestion. The lawyer has not committed a dis.
ciplinary violation,

CHAPTER IV.
COMPETENCE

Rules

4.1. At & minimum, a lvwyer shall serve a
client with skill and care commensurate with
that generally afforded (o clients by other
lawyers n similar matiers.

4.2 A lawyer who has held himself or hersell
oot 1o a chent as having special skill and com-
petence relative 1o a matier in which the client
has retained the lawyer shall serve the client
with thar skill and care generally afforded 1o
clients by lawyers of such skill and competence.

4.3. A lawyer shall take such legal action &2
i3 necessary and reasonably available Lo protect
and advance a cliem’s interests in the matter
entrasted o the lawyer by the client.

4.4, A lawyer shall seek outl all faces and
begal auihorities that are reasonably avallable
and relevant to a client’s interests in the maiter
enrusted io the lawyer by the client. In so do-
ing, ihie lawyer shall give due regard not enly to
established rules of law, bul also 1o developing
legal concepts that might affect the client's in-
teresis.

4.5, A lawyer shall keep & client currently
apprised of all significant developments in the
marter entrusted 1o the lawyer by the client,
welest the client has instructed the lawyer (o do
olherwise.

4.6, A lawyer shall seek out reasonably
available resources that are neccssary 1o proteci
and advance a client’s interes1s, such as experts
in specialized areas of the law or experts in
non-legal disoplines.

4.7, If a lawyer forms & pannership with a
non-lawyer for the purpose of more effectively
gerving clienis” interests, the terms of the part-
nership shall be consistent with the lawyer's
obligathons under this Code, with particular
reference (o Rule 2.1, requiring wndivided
fidelity 1o the client.

Commeni

1t is generally agreed that a lack of com-
petence is unprofessionsl and that & code of
professional conduct should prescribe com-
peience. Drafiing rules to that end, however,
has proved difficul.

Canon 6 of the Code of Professional Re-
sponsibility proscribes the faflure 10 act compe-
tenely, but defines compeience in citeular terms
as conduct thai Lhe lwwyer "knows or should
know.,.is not competent.'” The CPR also re-
quires preparatbon that is “*adequare in the cr-
cumstances,” but adequacy is neither defined
nor given a reference point.

This Code requires, at @ minimum, a level of
skill and core commensurate with that general-
ly provided by other lawyers in similar matters,
Recognizing, however, that what is provided
by other lwyers may nof always amownt to an
sdequate standard of competence, the Rules
preseribe specific dutles that are defined in
terms of what 5 celevani Or necessary 1o pro-
tect apd advance the client's interesis, and is
reasonably available, The clienl’s interests are
determined by the client, and delineaied by
“ihe matter entrusied (o the lawyer." (Se¢
Rules 2.2, 5.1, and 5.2, permirting the lawyer
vo limit the scope of the matier, subject to the
requirements of fairness and good faith.)

CHAPTER V.
RETAINER AGREEMENTS AND
FINANCIAL ARRANGEMENTS

WITH CLIENTS

S b, A lawyer shall treat a cliemt fairly and in
good faith, giving due regard (0 the client’s
position of dependence upon the lawyer, the
lawyer's special fraining and experience, and
the high degree of trust which & client is entitled
o place in a lawyer,

£.2. Az 5000 as peaclicable alier being re-
rained, & lawyer shall make clear 1o a cliend, in
writing, the material terms of the retainer
agreement, including the scope of whar the
lawyer is underiaking to do for the clienf, the
limits of that undenaking, and the fee and any
oiher obligations the client is assuming.

4.1, A lawyer shall nol contract with a client
(o limil the lawyer™s liability fo the client for
malpractice.

5.4, Lawyers who are not openly associaled
in the same Firm shall not share a fee unless:
{a) the division reflects the proportion of work
performed by each aitomey and the narmal
billing rate of each; or (b} the client has been
informed pursuant o Rule 5.2 of the fact af
fee-shaping and the effect on the total fee, und
1he client consenis.

§.%5. A lnwyer shall not impose a lien wpon
any pari of a client's files, excepl upon the
lawyer's own work product, and then only to
the extent that the work product his not been
paid Tor, This wark-product exceplion shall be
inapplicable when the client is in Ffact unable 1o
pay, or when withholding the lawyer's work
product would present & significant sk Lo the
client of imprisonment, deportation, desiruc-
thon of estential evidence, Toss of custody of @
child, or similar frreparable harm.

5.6, A lawyer shall not give money or any-
thing of substantial value 1o any person in of-
der 1o induce that person to become of Lo re-
main & client, or to induce that person to relgin
or 16 continee the lawyer as counsel on behall
of someone olse. However, a lawyer may
{a) sdvance money 1o & client on any fErms
that sre fair; (b} give money (o a client as an
act of charity: (¢} give money to a client 10
enable the elient i withstand delays in litiga-
tion that would otherwise induce 1he client lo
seithe & case because of Financial hardship,
rather than on the merits of the client’s claim;
or {d} charge & fee that is comingent |n while
or in part on the ouicome of the case.

i i
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Comment

Rule 5.4, governing the division of fees by
lawyers not openly associated in the same firm,
i5 bess restrictive than any other provision or
proposal known to the Commission,

First, it allows a fee to be divided, withow
express client consent, if the division reflecis
the proportian of each lawyer's contribution o
the work of the client, and cach lowyer's nor-
mal billing rate. (Mote that esch lawyer would
have been retained either by the client, pur-
suant io Rule 5.2, or by another lawyer pur-
suant 10 Rule 4.6, which requires the lawyer 1o
seek oul experts in specialized areas of the law
o ihe extent available and necessary, with such
notice 1o the client as is required by Rule 4.5.)
Compare DR 1-107 of the Code of Profession-
il Responsibility, and Rule 1.5{d) of the pro-
posed Rules of Professional Conduct,

Second, Rule 5.4 allows any division to
which the client consents afier being Informed
of the Fact that the lawyers mtend 1o divide the
fee, and of the effect of the division on the
idal fee. In addition, Rule 5.2 requires that
this information be provided in writing, in-
clading the scope of whai cach lawyer 15 to do
for the client. Thet requirement should be sul-
ficient 1o prevent unfalrness (o clients,

It must be emphasized that the purpose of al-
lowing fee splitting is 1o encourage lawyers 1o
refer clients w0 competent specialists. The pro-
posed Rules of Professional Conduct would
continue the existing practice of penalizing
such referrals ouiside one’s own firm; even the
Muassachusetis and California rules prohibit &
division that increases the amoun of the lee
(but only when ihe two [awyers are nol mem-
bers of the same firm). Such rules exalt the
form of associmtion over the substance of client
consent and providing belter service Tor the
client, particularly in the eontext of recent in-
creases in the number and size of muli-office
firms. It prohibits some lawyers from doing
something that other lawyers may do with im-
punity, and that many lawyers in fact do. It 5
more realisthe to regulate a common practice
than to prehibil i on a discnminatory basis,
especially when ihe practice may actually im-
prove the guality of service made available 1o
clients.

Rule 5.6(c) permits a lawyer to give money
1o a client 1o enable the client 1o have access 1o
the legal system or to withstund delay as a form
of coercion 1o settle on unfavorable terms not
related to (he merits of the case. A not uncom-
mon praciice s revealed, for example, In
Abramson v, Kenwood Laboratovies, Inc., 223
K.¥.5.2d 1005 {1961), There ihe afiorney
“frankly stated in the course of the... preirial
hearings that he is ‘running a business.” He in-
dicated the generally known policy of his insur-
ance carrier (o offer payment in seitlements of
personal injury suits of sums less than what
may reasonably be anticipated as the probable
recovery upon frial."

Such a praciice conflicts most clearly with
the fair ndminiscration of justice when a plain-
tiff s in need of immediate funds for food,
housing, medical attention, ete,, and i {here-
fore under unconscionahle pressure to sentle
for lest than a claim is worth. In such a cate,
the lawyer contributeés (o the falr adminisira-
thon of justice by giving or lending the funds
ihay are meceszary io enable the client to obizin
a fair recovery on the merits of the case, unin-

fluenced by Mnancial pressures resuliing from
delay.

Rule 5.6{d) permits fees (o be contingent in
whale or in pant on the sulcome of any case,
Such fees have long been recognized 85 proper
when the client is & plainiifl in evil ligation.
The principal reason is thai, as a praclical mat-
ter, mosl people would nod be in 2 position 1o
seek vindicarion of their legal righis, howsver
meridorious, if litigating those rights could
resull in substantial fingncial loss s well a3 lozs
in time and the other burdens of liniganon.
Since there ks Hitle if any incentive 1o lawyers o
take frivolous cases on contingent fees, such
cases are screened own through a contingent fee
system more effectively than they might beina
system based exclusively upon retainers. More-
ower, any concern that contingent fees will in-
duce unethical conduct on the pari of lawyers
seems fanciful. A lawyer unscrupulons enough
to fabricate a case (o enrn & contingent fee will
undowbledly not hesitate o do 50 1o earn & re-
tainer ar 1o esiablish a reputation for winning
CRSCS .

Similarly, there appears 10 be no justifica-
thon, on ethical grounds, 1o forbid comtingent
fees to defendants in civil cases. Indeed, the on-
Iy apparent reason for such a prohibiton is
that anyone who is worth suing is likely (o be
able 1o pay a retainer, and [s effectively coerced
into doing so because of ihe pending clatm,
Thus, a rule agains: charging contingent fees to
defendants has every appearance of being lessa
matier of ethics than a resyraing of (eade, If a
lawyer conslders a complaint 10 be so lacking in
mierit 85 10 justify basing the fee in whole or in
part on the lawyer's success in defending
against it, the lawyer and client should be fres
e contract on thal basis,

There is even more reason for allowing con-
ringent fees for the accused in criminal cases,
becsuse the accused who goes to prison, theres-
by losing any opportunity 10 carn a living, is
far less able to pay a fee than is the accused
who is acquined. Also, lawyers would accept
such armangements only when the defense ap-
peared sullciently strong 10 warrant it, and the
unscrupulous lawyer would be no more likely
1o fabricate a defense 10 earn @ contingent fee
than to earm a retginer

‘When a contingent fes is proposed by an al-
worney, it is desirable, slthough it is not re-
quired, that a reatonable rerainer Arrangement
be offered 10 the client in the aliernative,

These rules do nol preclude any particular
mode or terms of payment, such as credil cards
or injerest on unpaid fees, The lawyer may also
eccept in payrment shares of stock, Hterary
rights, or other property. The only limitavion is
that the mode and terms of payment be consis-
tent with fairness, good faith, full disclosure,
and undivided fidelity 1o the chent®s interests,
and otherwise-be conslstent with the provisions
of this Code,

llustrative Cases

Ha). A lawyer represenis the widow of a
railroad employee killed in a switching mcel
dent; the raitroad is the defendant. Afver many
months, the case is near frial, bui the plaintiff
tells the lawyer that she urgently needs money
for food and rent, and musi therefore settle im-
mediately for whalever she can get. The lawyer
reasonably believes that she will recerve
subsiantially more in sefilement on the eve of

the irial or as 8 result of jury verdier. He there-
fore gives her money, with the undersianding
that she will pay it back only if there = a
recovery in the case. The lawyer has not com-
mitied a disciplinary violation,

S(b). A lawyer sdvances [iigation expensey
on behalfl al & client on e clear undersiand-
ing, in writing, that the client will relmburse the
lawyer on a monthly basis, and that the cheni
will pay interest ar a specified, reasonable rate
far any amounds in defaull, The lawyer has not
committed & disciplinary violation.

S{c). A law firm is counsel to a corporation.
An officer of the corporation asks a member of
the firm (o represent him in & divorce. The law-
yer does 5o, withoul charging the firm's
customary fee. The lawyer has commitied a
disciplinary viclation.

CHAPTER VI.
WITHDRAWAL FROM
REFPRESENTATION

Rules

6.1, A lawyer shall withdraw from represen-
ting a client when the lawyer is discharged by
the cient,

6.2. A lawyer may withdraw from represen-
ting & chent at any time and for any reason if
() withdrawal will cause no significan) harm
o the client s interesis, (B) ihe client is fully (n-
Tormed of the consequences of withdrawal and
voluntarily assents to i, or (c) withdrawsl is
pursuant to the teems of the retainer Agreement
required by Rules 5.1 and 5.2 of this Code.

6.3, A lawyer may withdraw from represen-
ting a clignt if the lawyer reasonably belicves
that continued employment in the case would
be likely 1o have a seripusly sdverse effect upon
the lawyer's healih,

6.4. Unless the lowyer knows that with-
drawal would resull in significant and irrepara-
bl harm o the client, a lawyer may withdraw
from representing a client if (a) the client com-
mils & clear and swbstantial viclation of a wrii-
ten agreement regarding fees or expenses, or
{b) ihe lawyer encounters continuing, enavald.
able and substandial difficubties in working
with co-counsel or with the client.

&.5. Inany matier other than eriminal litiga-
tion, a lawyer may withdraw from representing
a client if the lawyer comes (o know that the
chient has knowingly induced the lawyer 1o take
the case or 1o wake action on behalf of the chiem
on the basiz of material misrepreseniations
about the Facts of the case, and I withdrawal
can be accomplished without a direct wvinlation
of eondentiality.

6.6. A lawyer shall decline or withdrmaw
from mepresenting a client when the lawyer
knows that such action is necessary to avoid
commission by the lewyer of o disciplinary
violation, unkess such action would result in &
viclation of Rule 1.2, proscribing direct of in-
direct divulgence of a chiznt’s confidences.

5.7, Whatever the reason lor wilhdrawing
from representation, a lawyer shall take rea-
sonable care o gvoid foreseeable harm 10 a
client, including giving due notice to the cliend,
allowing reasonable fime for subsiitution of
new -counsel, cooperaling with new counssl,
promptly turning over all papers and property
1o which the client is entitled, and prompily
returning any unearned advances.

.




Comment

Withdrawal from representing a client 15 the
jermination of the lawyer's authority to act For
the client. What that entails will vary in dif-
ferent situations. Some of the duties that anach
al the time of withdrawal are stated by Rule
4.7: others appear in Rule 1.2, relating (o con-
tjnuing confidentiality, and Rule 5.5, limiting
the assertion of ettorney’s liens,

Mosi of the Rules in this Part state the cir-
cumstances under which lawyers are permitted
o initate withdrawal, and the conditions that
may circumscribe such withdrawals,

Hile 6.1 is absalute. The lawyer discharged
by the client must terminate the representation.

I1 sometimes appears that this Rule is over-
ridden by & court's refusal 1o accept the with-
drawal of counsel, In such eases, however, the
client has the nght cither 1o persist In discharg-
ing the lawyer, and to go forward without
counsel, or (o revoke the dischange. Continuing
with an unwanied lawyer is a true Hobson's
chaoice, but it Is still the clbent’s ehoice of that
course that continues, or revives, the represen-
ation.

Rule 6.6 is not absolute, because the duty it
embodies, that of avoiding viclating the Code,
is sometirmes subordinate to the paramount du-
ty nol to reveal clients” confidences. 1t should
also be noted that Rule 6.5 allows indirect
divilgence of conlidences by withdrawal lrom
a class of cases also coversd by Rule 6.6, those
noo-criminal matters where the client has
knowingly induced the lawyer either to take the
case or 10 take action on the elient’s behalf, on
the basis of material faciual misrep-
resenialions,

A lawyer Is forbidden by Rule 3.7 to know-
ingly preseni false evidence, Therefore, with-
drawal from represcntation would be required
by Rule 6.6 when the lawyer knows through a
confldence that the client intends 1o preseni
[alse evidence, and when withdrawal would not
result in violating a confidence, When the
lawyer reasonably belicves that refusal 1o pre-
sent false evidence could result in violating a
confidence, however, Rules 1.2, 1.7, and 6.6
require the lawyer 1o continue in the case.

Rule 6.5 permits withdrawal in a marter,
other than eriminal ltigation, when the lawyer
has been Induced to take aclion by misrepres
sentations by the clent, even though with-
drawel might result indirectly in divulging a
confidence. When the facis of a case fall within
Rule 6.5, therefore, Rules 1.2, 3.7, and 6.6 are
in part subordinated to it

1linsirative Cases

6la). A lawyer represcnting the sceused ina
criminal case learns from the client that he in-
tends 1o present a false alibi. The lawyer knows
that ke will be required 10 give an explanation
1o the judge if he makes motion for leave to
withdraw as counsel; he also knows that the
Judge will take an equivecal explanation as an
indhcation that the client intends to commil
perjury. The lawyer neverthebess asks leave 1o
withdraw, telling the judge only, *'1 have an
eihical prablem,'’ or, ““My client and [ do not
see eve to eye.” The lawyer has commitied &
disciplinary violation,

&ib). A lawyer represents a client required to
file documents with & government agency. The
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lawyer comes to krew that there are material
misrepreseniations in documenis filed by the
lawyer an the client's behalf, and subsequent
uncorrected filings would further the misrepre-
seniation. The chient insisis upon making the
subsequent flings. The lawyer's withdcawal
wonld cause no significant harm to the client™s
frterest. The lawyer would commit & disciplin-
ary violation by failing to withdraw.

6(c). The same facts as in 6{b), bur the agen-
¢y has 8 rule requiring a lawyer 1o give the
agency the reason for any withdrawal, The law-
yer would commit & disciplinary viglation by
withdrawing and thereby direcily violating the
client's confidences in making the required ex-
planation,

64d), The same lacts as in &(b). In addition,
the lawyer was induced to participate in the
earlier filing by knowing misrepreseniaiions by
ihe clieni to the lawyer; the lavwyer's withdraw-
al would sdversely affect the client’s ability 1o
meet important deadlines; and the lawyer
would not be reguired 1o explain his with-
drawal 1o the agency, bul the agency would be
likely to scrutinize the cliemt’s filings more
closely. The lawyer would not commit a disci-
plinary violation cither by withdrawing or by
going forward with the clienl.

CHAPTER VIL
INFORMING THE PUBLIC
ABOUT LEGAL SERVICES

Rules

7.1. A lawyer shall ot kaowingly make any
representation that is materially false or mis-
leading, and that might reasonably be expecied
1o induce reliance by 3 member of the public in
the selection of counsel.

7.2, A lawyer shall not advertise lor or
solicit clients in & way that violates & valid law
imposing reasonable restrictions regarding rime
or plece.

7.3. A lawyer shall not advertise for or
solicit cliemts through another person when the
lawyer knows, of could reasonably ascertain,
that such conduct violates a contractus] or
oiher begal obligation of that other person.

7.4, A lnwyer shall not solicit a member of
the public when the lawyer has been told by
that person of someonc acting on Lhal person’s
behalfl thar he or she does not want (o receive
communications from the lawyer,

7.5. A lawyer who advertises for or solicits
clients through another person shall be as re-
spongible for that person’s representations o
and dealings with potential elients as if the ww-
yer acted personally.

Comment

Access (o the legal system is essential to the
exercise of fundamenial rights, particularly
those rights relating 1o personal autonomy,
freedom of expression, counsel, due process,
and equal protection of (he laws. Yet members
of the public are frequently unawsre of their
need for legal asistance and of its availabiity.
It is thus imporiant for lawyers 1o provide
members of the public with information re-
garding the availability of lawyers to serve
{hem, the ways in which legal services can be
useful, and the costs of legal services. Lawyers
are (herefore encouraged to advertise and 1o

solicit clients, subject only o restrictions
relating to false and misleading represenia-
tions, harassment, violation of reasonable time
and place regulations, and inducing violations
I:pr others of conmractual or other legal obliga-
nions,

Solicitation refers to spoken communica-
tion, in persan or by (elephone, intended to in-
duce the oiher person tn become a client.

IHusirative Cases

Ta). A lawyer advertises truthfully thar she
has been certified as a specialist in international
law by ihe Trans-World Bar Association,
which is a bana fide association of lawyers im-
posing subsiantial requirements for such cer-
tification. The lawyer has not commitred a dis-
ciplinary viclation,

by, A lawyer adveriises truthfully that he
tag been ceriified as a specialist in Family Law
by the Siate Lawyers Association, The mem-
bership of the Staie Lawyers Association con-
sists only of the lawver himself, his two pan-
ners, and his neighbor, The advertisement is
materially misleading, and the lawyer has com-
mitted a disciplinary violation.

Tich. A lawyer telephones the fifieen-year-
old viciim of a recent automobile accident, and
is told by her paronts that they are arranging
for legal representation for their daughter, that
she is in the hospiial, and that they do not want
him to contact her. The lawyer nevertheless
calls wpon the girl in the hospital and attempts
1o induce her to retain him. The lawyer has
committed a disciplinary violation,

T(d). A lawyer visits the fifteen-year-old vie-

timt of an automobile accident in the hospital,
and she rewains him on reasonable terms for
work he & competent o perform. He has not
been instructed not oo visit the girl, and the
hospital has no regulations against solicitation
of patients by lnwyers, The lawyer has not
committed a disciplinary violation.
Note: A client can discharge o lawyer with or
withou! cause. The Habilicy of the client to he
lawyer (n that evenl is o maiter of siate contrect
law.

Te). A lawyer pays a hospital orderly a fen
to distribute his professional cards 1o patients.
The hospital has a rule against such conduet by
its personned. The lawyer has commitied a dis-
ciplinary violaton,

CHAFPTER VIIL
MAINTAINING PROFESSIONAL
INTEGRITY AND COMPETENCE

Rules

#.1. A lawyer shall not engage in criminal or
otherwise unlawful conduct that creates a sub-
stantial doubt that the lawyer will comply with
this Code of Conduoet.

#.2. Subject to Rule 1.2, proscribing un-
authorized divalgence of a client"s confidences,
& lawyer who knows that an atormey or judge
has committed & disciplinary violation, or who
has marerial, adverss informaiion about a can-
didate for the bar, shall convey that knowledge
to the appropriate disciplinary or admission
authorities.

£.3, When a lawyer has represented a client,
or when, because of the lawyer's association
with & law firm, a clieni of that firm could
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reasonably believe that the lawyer has had ne-
cess (o the client"s confidences, the lawyer shall
not ihereaficr accept employment by any other
party whase inlerests are in any way adverss 1o
the client's and could be marerially affected by
the lawyer's presumed knowledpe of the
client's confidences.

B.4. When a lnwyer knows that the lawyer's
testimony i Hkely 1o be offered on & material,
disputed issue in & case, the lawyer shall decling
or withdraw from representation in the case,
unless doing so would cause serious and jr-
reparable injury to the client.

8.5, When a lawyer is disgualificd from rep-
resenting a chient under Rule 8.3 no pariner or
associste of that lawyer, and no ong with an of
counsel relation to the lawyer, shall represemt
the client.

8.6, When a lawyer is disqualified by Rule
8.3, 8.4, ur 8.5 from representing a client, the
disqualification may be walved by the volun-
tary and informed conmsent of each person
whose inferesis are protecied by the applicable
rule.

E.7. A lawyer chall not enter [nto a commer-
cial trangaction or other businéss relationship
with a person who is or was recently a elient,
unless that person is represenied by indepen-
dent counsel. This Rule does aot affect the
specific transactions covered by Chaper ¥V of
this Code, relating to retainer agreements and
flinancial arrangements with clients.

B.R. A lawyer shall not commence having
sexual relations with a client during the lawyer-
cliemt relationship.

B9 A lawyer shall not act as officer or
director of a publicly held corporation that is a
client of ihe lawver, of the lawyer"s pariner or
associate, or of any firm or ayomey with
;Ir_mm ithe lawyer has an of counsel relation-

(=8

B.10. A lawyer serving on the board of a
chariiable or public organizaiion shall nog par-
ticipate in discessing of voting upon any malter
before the board that the lawyer knows mighe
materially affect ithe interesis of a cient of the
lawyer or of the lawyer's firm.

E.1l. A lawyer shall not participate in ar-
ranging for a gift from a chent 1o the lawyer, to
a member of the lawyer s Tamily, or to one who
Is a pariner, associate, or of counsel (o the
lawyer.

8.12. When a lawyer holds money or prop-
erly in wholbe or in part for the benefit of some-
one else, the lawyer shall hold it in trasg,
separate from the lawyer's own money and
property, and appropriately |densified, re-
corded, and safcguarded, When another per-
son becomes entitled (o receive any part of 1the
money or property, the lawyer shall promptly
deliver it to thar person. If a dispute develops
regarding entitlernent (o any part of the money
of property, the lawyer may take action in ac-
cordance with applicable law, such as by de-
positing with a court the money or property
that is wn dispute, penching determination of the
dispute.,

B.13. A lawyer shall not enter into an agree-
menl that unrcasonably restricts a lawyer's
right to practice law or 1o communlcate with
members of (he public, and which thereby in-
terferes with the freedom of clients to obtain
counsel of their choice. However, lawyers in a
parinership or similar professional relationship
mav make reasonable agreements regarding the

allocation of fees among themselves with
respect 1o clienis who elect to continue with one
or another lawyer upon termination of the pro-
fessional relationship between the lawyers,

E.14. A lawyer shall not knowingly assist or
seek 1o induce a disciplinary wiclation by
another lawyer.

B.15. A lawyer shall 1ake reasonable care (o
assure thar none of the lawyer's pariners,
assoclates, or employees commits an act 1ha
would be a disciplinary violation if committed
by the lawyer,

Comment

Satisfying each person’s sense of jusiice is &
high value in & sockely (hat respects the dignity
of the individual, and pubtic confidence in the
administration of justice is necessary 1o main-
ain respect for law, For those reasons, it s a
truism that justice must not only be done bui
that it must be seen 1o be dane.

The robe of lawyers is an essential clement of
the edministration of justice, and rules of
tawyers' conduct define that role. Thus, law-
yers not only must comply with rules of profes-
sional conduce; they also must be seen as com-
plying with them. For the profession 1o prom-
ulgate ethical rules, yet appear 1o wink a1 viola-
tions, cun only resull in disrespect for the pro-
fession and thereby in disrespect for the ad-
ministration of justice. Thuas, the concept (har
a lawyer should avoid the sppesrance of jm-
propriety i an exiremely important ong. Em-
bodving (hat concept in specific roles s,
however, exceedingly difficult,

An early dreaft of this Code included the
lollowing provision:

A lawyer shall swvoid acting in such & way
thai a Fair-minded person, knowing all of
the relevant facts (hag are readily available,
would eoaclude thai, in the generality of
such cases, disciplinary violations arg hikely
to occur in a significant number of in-
slances.

This views the appearance of impropriely
frem the perspective of a fair-minded person,
not that of either & nail or & cynic. The ap-
pearance depends upon the facts readily avail-
able. The question is not whether ihe lawyer
has in fact acied improperly, sinee the ssue of
eppearances ordinarily arises in situations in
which the impropeiely would be exiremely dif-
ficalt 1o detect or 1o prove, The focus is o the
generality of cases, and on whether impro-
prieties are likely ro oocur in & significan
number of instances,

Phrased otherwise; lawyers should aveid
situations in which tempiation and opportunity
for wrongdoing are high, and detection or
prool of wrongdoing would be difficuli—
sifwations, that i, in which common sense and
experience irfiform us that a significant number
of people will not be able to resist tempration.
An obvious example is the lawyer who puts the
client’s funds into the lawyer's checking ac-
couni.

The Commission accepted the proposed Rule
as an aspirational guide, but found it 160 vague
L be an acceptable basis for disciplinary ac-
tion. Instcad, this Chapler consists solely of
rules proseribing particular conduct that gives
rise to reasonable inferences of impropriety.

For example, Rule B.8 forkids a lawyer 1o
commence having sexual relations with a client
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during the lawyer-clien) relationship. This rule,
like Rule 5.1, recognizes the dependency of
client vpon a lawyer, the high degree of 1rus
that a client is entitled to place In a lawyer, and
the potentinl for unfair advantage in such &
relationship. Other profescionals, such as
psychiarrisis, have begun o face up Lo anal-
ogous problems.

Rule 8.1 provides for discipline of & lawyer
who, either a5 a lawyer or 235 a private citizen,
engages in unlawful conduct not specifically
covered by other provisions of this Code if that
conducl i3 relevant (o one's performance as a
lawyer.

Here again, an effort has been made 1o avoid
unfairly vague terms, The elusive concept of
maoral turpitude is notl used, nor is the unde-
fined standard of "*fitness to pracrice law,"* To
warrani professional sanctions, ihe conduct
must be unlawiul —a felony, misdemeanor, or
violation of rule of court —and must create a
substantial doubdt thet the lawyer will comply
with the rules of conduct required of lawyers.

This Code has no rule reguiring each lawyer
g do a particular amount of uncompensated
public interesl or pro bone publico work, on
pain of professional discipline, That does not
mean thai the altorney members of the Com-
mission are unwilling 1o perform such services
of that the non-lawysr members do nol want 1o
share in the benefits of pro bono work, Rather,
it is apparent (o the Commission that such a
rule would be inherently so vague o 10 be
unenforceable and unenforced, and therefore
hypoeritical,

All lawyers should do work in the public in-
terest, Bul some lawyers should not be telling
other lawyers how much pro bone work they
should be doing, and for whom, and disciplin-
ing them if they do not. Nor showld codes of
conduct purport lo impose disciplinary re-
guirements thai the codifiers know will nol be
enforced.

TMustrative Cases

E(a). A lawyer represenis the D Company,
which is the defendant in an anti-irust action
brought by the government. Subsequently, the
lawyer represents the P Company, which is su-
ing the D Company in 8 private anti-irust ac-
tion invoiving the same alleged violation, Un-
less the D Company has knowingly and volun-
1arily assented 1o the lawyer's representation of
the P Company, the lawyer has commitied &
disciplinary violation,

Bib). The same facis as in Bla), but another
attorney in the lawyer's firm represemts the P
Company, and the firm undertakes 10 “in-
sulate’” the lawyer from any involvement m the
case. Unbezs the D Company has krowingly
and voluntarily assented 10 the insulating or
screening arrangement, and 1o the other at-
tormey’s represeniation of the P Company, the
other atiorney has commitied s disciplinary
viclation,

B{c), A lawyer expecis (0 oross examine a
witness who previously wad acquiited in &
criminal case. The lawyer offers to pay the
witness” previous attorney to provide informa-
tion, learned by representing the witness in the
criminal case, that could be used 1o discredin
the witness on cross examination. The lawyer
has commitied a disciplinary violation.

i
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CHAPTER IX.
RESPONSIBILITIES OF
GOVERNMENT LAWYERS

9.1. A [awyer serving as public proseculor
shall not seck evidence 10 support 4 proseci-
tion aguinst a particular individual unless thal
individual is identified as a suspect in the
course of & good [aith investigation into sus-
pected criminal conduct.

9.2, Inexercising discretion 1o investigate or
1o prosecute, a lawyer serving as public prose-
cutor shall not show laveritism for, of in-
vidiously discriminate against, ome person
among others similarly situated,

9.1, A lawyer serving as public prosecutor
shall not seek or sign formal charges, or pro-
ceed to trial, unless a fair-minded juror could
conclude Beyond a reasonable doubd that the
accused is guilty, on the basis of all of the facis
that are known (o the prosecuior and likely (o
be admissible into evidence.

9.4. A lawyer serving as public prosscutor
before a grand jury shall not interfere wiih the
independence of the grand fury, preempl a
function of the grand jury, or use the processes
of the grand jury for purposes not approved by
(he grand jury.

9.5, A lawyer serving as public prosecuior
shall not use unconschonable pressures in plen
bargaining, such as charging an accused in sev-
eral counts Tor what is essenthally a single of-
fense, or charging an accused with a more seri-
ous offense than is warranied under Rule 9.3,

9.6. A lawyer serving as public proseculor
shall noi condition a dismisaal, nolle prosequi,
or similar action on an accused's relinguish-
ment of constitutional rights, or of rights
against the government, a public offical, or
any oiher person, other than relinquishment of
those rights inherent in pleading not guilty and
proceeding to trial,

9.7, A lawyer serving as public prosscutor
shall prompily make available to defense coun-
sel, without request for it, any information thal
the prosecutor knows is likely 1o be useful to
the defense.

9.8, A lowyer serving as public prosecuior
shall mot strike jurors on grounds of race,
religion, national or ethnic background, or ex,
excepl to counteract the use of such tactics in-
itinted by the defense.

9.9, A lawycr serving a3 public prosecutor,
whao knows thal a defendant is not recelving or
has not received effective assistance of counsel,
shall prompily advise the court, on the record
when possible.

9.10. A lawyer representing the government
before & court or other tribunal shall inform
the tribumal of any facts or legal authorities
thar might marerially affect the decision in the
case, and that have not been brought 1o the at-
tention of the tribunal by other counsel,

.11, A lawyer in public service shall not
engage in publicity regarding a criminal in-
vestigution or procesding, or an administrative
investigation or procceding invaolving charges
of wrongdodng, until afer the announcement
of a disposition of the case. However, the law-
yer may publicize mformation that i {(a) neces-
sary (o protect the public from an accused who
is 81 large and reasonsbly believed 1o be dan-

gerons; (b} necessary 1o help in appeehending a
suspect; of (g} necessary to rehut publicized
allegations of improper conduct on the part of
ihe lawyer or (he lawyer's siaff,

9.12. A lawyer in public service shall noi
knowingly violate the rights of any person, or
knowingly lolerate the wviolation of any
person's rights by any other public employes.

9,13, A lawvyer in public service shall not use
the powers of public office for personal advan-
lage, favortism, or retaliation.

9.14. A lawyer shall not accept privale
employment relating lo any maties in which the
lawyer participated personzlly and substantial-
Iy while in public service.

9.15. When & lawyer s disqualified from
representing a client under Rule 9,14, no part-
ner or associate of the lawyer, and no one with
an of counsel relationship to the lawyer, shall
represcnl ihe client.

B.06. A lawyer in public service shall mot
participaie in any maiter in which the lawyer
participated personally and substantially in
private practice.

9.17. While a lnwyer in public service is par-
ticipating personally and substantially in a mat-
ter im which a private atlorney's client has a
material inferest, nerther lawyer shall comment
o the other about the government lawyer's pri-
vare employmeni possibilities.

Supplementary Provisions*

9.18. For one year after leaving public ser-
vice, a lawyer shall not counsel or otherwise
represent a client who was previously involved
in any matter in which the lawyer participated
personally and substantiaily within one year
prior to leaving public service.

9.19. For one year after leaving public ser-
vice, a imwyer shall not become a pariner or
mssociaie of, or have an of counsel relationship
with, any law firm that represented an inter-
esied party in any matter in which the lawyer
participated personaily and subsiancially with-
in one year prior (o leaving public serwice.

9,20, For one year aficr entering public ser-
vice, a lawyer shall not participate in any mai-
ter in which an interesied party was the
lawyer's client within one year before the law-
yer entered public service, or in which an inter-
esned party is represented by a lawyer who was
the partner or associate of, or had an of coun-
sel relationship to, the lawyer within one year
befare the lawyer entered public service, unless
{a) the lawyer was appointed o office by the
chiel executive officer of the jurisdiction, with
approval of a legislative body, or (b) the
lawyer's participation is approved by a siper-
ior who was appointed by the chiel executive
afficer with approval of a leglalative body, or
() the lawyer was elected 1o office.

9.21. When a lawyer iz disqualified from
representing a client under Rules 9,18 or 9,19,
no partner or associate of the lawyer, and no
ane of counsel 1o the lawyer, shall represen: the
client.

*Thiss provelkoe bave st bein agp d by b
principally becsute of cancers shoust ibel elfea ln smaller
oo ekl served by wery Fiw Bwyen,

Comment

Government lawyers are, of course, covered
by rules that relate to lawyers generally. But
government lawyers have significantly differ-
ent roles and functions from lawyers représen-
ting private parties, and their ethical diffieul-
ties and the soluiions to them must vary ac-
cordingly. Those differences stem principally
from important distinctions between the gov-
erpmienl and the individual citizen, One such
distinction is the paramount value given the
sanctity of the individual in our society.
Another &5 the swesome power of the govern-
ment, a power thai the founders of our nation
had good reason (o circumscribe in the Bill of
Rights and clsewhere in the Constitution. A
third difference is the majesty and dignity of
our government. Conduct that may be toler-
able in individoals may be reprehensible when
done under color of law on behalf of the nation
of & sfate.

In addition, the prosecutor hes extraocr-
dinary powers of a quasi-judicial najure, The
discretion to eelect a person fo investigate has
been deicribed by Justice Robert Jackson (8
former Altorney General) as *'the most danger-
ous power® of the prosecutor. The prosecaior
also decides the crime to be charged, affects the
punishment, and even decides whether (o pros-
ecewie ot all. In the course of exercising that
awesome discretion, the prosecator 15 lreguent-
Iy called upon 1o make decisions which, in pri-
vate litigation, would be made by a client
rather than by the lawyer, Thus, o say that ihe
prosecutor has special responsibilities in wicld-
ing the vast discretionary powers of govern-
ment, is simply {0 recognize that the prodecutor
is the person who has that discretionary power,

Defense counsel has special professional
responsibilities deriving from the imporiance
of confidentiality between attorney and clheni,
the presumption of innocence, the constitu-
ional right to coudsel, and the constitutional
privilege against seff-incriminagion, The prose-
cutor, who does not represent a private client,
is not affected by those considerations in the
Aame way.

Thus a defense attorney may be profession-
#lly bound 1o withhold evidence, There is noth-
ing unethical in kesping a guilty defendant ofl
the siand snd puiting the governmenl Lo s
proof; the Constitution guarantess the defen-
dant nothing less. Obviously, however, (he
prosecator is not similarly privileged 1o with-
hold material evidence; the constitutional com-
mand i precisely the contrary.

In recognition of the different roles of
defense counsel and prosecutor, the Amercan
Bar Association and the Association of Ameri-
can Law Schools, in their Joint Conference
Report on Professional Responsibilicy, con-
cluded: *"The public prosecutor cannot take as
a guide for the conduct of his office the suan-
dards of an attorney appearing on the behalf of
an individea) client. The freedom elsewhere
wisely granted 10 pariisan advocacy must be se-
verely cunipiled if the prosecuior's duties are (o
be properly discharged.”

As the Code of Professional Responsibility
states, the respongibility of a public prosecutor
“'differs from that of the uwsual advocae; his
duly is 10 seek justice, not merely to convict."
The ABA Standards Relating 1o the Prosecu-
tion and the Defense Function also emphasize
the unigue role of the prosecutor: “*Although
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the prosecutor operates within the adversary
sysiem, it is fundamental thar his obligation is
10 protect the innocent as well as Lo convict the
guilty, to guard Lhe rights of the accused as well
as to enforce the rights of the public.'” Unfor-
tunately, however, neither the Code nor the
Standards provides adequate rules governing
prosecutorial misconduct, and the proposed
Rules of Professional Conduct are similarly
deficient.

Rule 9.3 forbids a prosecator (o seek &n in-
diciment or proceed to trial unless a fair-
minded juror could conclude that the accused
is guilty beyond a reasonable doubi, on ihe
basis of the facts known o the prosecutor snd
likety 1o be admissible an trial. A further ethical
cbligation is assumed by many conscientious
prozecutors; they will not seek an indictmen or
proceed (o trial unless they are satisfied that the
accused is guilty beyond & reasonable doubi,
on the basis of all the facts known to them,
regardiess of admissibility. That rule should be
followed in all cases, byt i not here made the
basis of a disciplinary violstion, because the
subjective nature of the standard makes |1 im-
possible o enforce.

Along with other unigue powers of office, a
prosecutor is privileged, in an indicimend, (o
publish severely defamatory information
againsl a prvate person, Despite their inheren:
harmfulness, indictments must be publicly
available (0 prevent the abuses of secret pro-
ceedings. There is no similar justification, how-
ever, for @ prosecuror 1o engage in press con.
ferences, press releases, and other publicity ef-
fors thar have the effect of impaiting or
destroying the reputation of an accused with-
out the due process of & trial or hearing, Yet,
on the other hand, an accused may never be
moie in need of the First Amendment rights to
freedom of speech than when officially labeled
a wrongdoer before family, friends, neighbors,
and business associates, Many defendanis are
inarticulare; almost all need the special skills of
@ lawyer as spokesperson, That is why this
Code places restrictions on  preconviction
publicity by public officials, who sct under col-
o of law, bul recognizes thai the First Amend-
ment preciudes such resirictions on the speech
of private persons and their attorneys.

The prosecutor working with & grand jury
has peculiar responsibilities. The grand jury
resembiles an adjudicative tribunal, but its pro-
cedures are wsually not adversary, Suspects
who appear before it usually cannot be accom-
panied by counsel. The entire process is usually
conducted ex parte; one side, the defense, can-
not appear, The proseculor presents evidence
before the grand jury, as an advocaie does
before oiher tribunals, bii alio advises the
grand jury, which is the representative of the
people, regarding the course of action it should
take.

This function is sometimes described as
quasi-judicial: the prosecutor Nas much the
same relafion 1o a grand jury as a judge instruc-
ting & petit jury on the kaw, 1t iz also, however,
akin io the rélationship of a lawyer in private
practice to 8 cliept, paricularly to the board of
directors of a corporate client. The prosecutor
has much the same obligations 1o a grand jury
as ihe private lowyer 1o the private cient, par-
ticularly the duty to serve the cliemt®s interesis
nod as the lawyer perceives them, but as the cli-
ent perceives them, and therefore 1o acs as the
servamnd, mot the master, of the grand jury. In-

deed, the grand jury prosocutor Is almos the
anly lawyer for the public who has a real op-
ponunity o consull direcily with 2 duly con-
stitured body, representative of the public,
whose members have no conflicting interest
(such as the desire to stay in office).

Ironically, however, the American grand
Jjury has been criticized as a *rubber stamp lor
the prosecutor,” becguse some prosecutors
have used il improperly &% an investigaiive tool
and as a device for obtaining unwarranted in-
dictments, Prosecutors have had grand juries
dissolved because they would not indict, o
because they wished 1o indicl, guite properly,
persons the prosecutor did not want irdicted.
Prosecuiors have routinely issued “‘grand jury
subpoenas™ for documents they wished to ex-
amine, without obtaining the consent of
“iheir' grand juries, or even consulting the
grand jury.

Rule 9.4 proscribes such abuses by prosecu-
tors of the extraordinary powers of grand
Juries, when it s read in conjunciion with other
applicable rules in this Chapter. Particularly
applicable are Rule 9.1, which proscribes seek-
ing evidence o prosecute persons nol identifed
as bona fide suspects; Rule 9.2, proscribing dis-
criminating among potential defendams; and
Rule 9.3, prohibiting secking or signing indict-
ments nof likely to resull in proper convictions.
Maost sigrificant is Rule 9.10, which requires
the prosecutor 1o inform the grand jury of all
facts and legal authorities that might marerially
affect its decisions, because it 15 a iribunal
before which no other counsel has the right to
present facts or argument, Taken together with
Rule 9.4, these rules should substaniially con-
tribuic io returning the grand jury (o its consti-
tuticnal role @s a bulwark between the citizen
and he power of the state, and reducing it use
i3 a cat's paw for the overzealous prosecutor,

Rule 9.13 forbids a lawyer in public service
1o use the powers of public office for personal
advaninge, favoritiam, or relaliation. The use
of an Enemies List in & proseculer’s office
would be a clear violation of that rule. See also
Rule 9.1, A lawyer in public service should also
take pains (o mvoid participating in any matter
in which members of the public might reason-
ably, though erroneously, belicve that the law-
ver is motivated by personal concern, such as a
grudge, One way for a proseculor 1o aliemp to
avoid such sppearances is 1o move for the ap-
poiniment of special proseculors in chtes in
which Ihe proseculor’s own molives might
reasonably be questioned.

There is a common error of eihical discourse
that should be avoided In interpreting the rubes
in this Code: When an appellate court affirms a
conviction, thal does not necessarily mean (hat
the prosecutor’s conduct has comporied with
professional ethics. A court might well decide
that particular conduct by a prosscutor does
not warrant réversal of a conviction on con-
seitutional grounds, vet that same conduci
might be a serious disciplinary viclation,

Whenever this Chaptler imposss special obli-
garions upon lawyers serving as public prosecu-
Lors, that category includes enforeement law-
yers for regulatory agencies, regardless of
whether eriminal or civil sanctions are being in-
voked. Also included are lawyers serving as bar
counsel or in & simflar disciplinasy role.,

One of the most controversial arcas of ap-
pearance of impropricty has been, paradoxical-

Iy, that in which the public nature of the pro-
fessian is most obvious — canflicts of interest of
the awyer in (or formerly in) public service. In
order 1o resolve that problem, it is importanst 1o
note how narrow the area of dispuie actually is,

First, there is wintual unanimity that when a
lawyer has had substantial, personal participa-
lion in 8 matter while in public service, that
lawyer should be disqualified from subsequem-
Iy participating in the same matter on behalf of
a private client.® Also, a lawyer in public ser-
vice should not negotiate for private employ-
ment with a pariy or lew firm whose interests
thie lawyer is ahle (o affect.

There are several reasons for such rules. The
present or former government attorney miglt
be in a position (o give one privale party §n wn-
fair advantage over athers through the favored
use of confidential government information.
There is also the possibility of favoritism (o the
former colleague on the part of lawyers sull in-
volved in the matier. The Association of ihe
Rar of the City of Mew York has found “in.
evitable pressure” on governmem lawyers o
show Tavoritism (o privite (irms with whom
they might later seck employment, Cases have
alap arisen in which there was an appearance of
abuse of official power 1o create subsequént
privaie employment for an atiorney, or Lo give
an altorncy an advaniage against a privaie par-
Ly im subsequent private litigation,

A second principle on which there is gencral
agreement is that of imputed disqualification.
That is, when a lawyer is disqualified from rep-
resenting a private client because of previous
public service in the same matier, then that
lawyer’s pariners ond nssociates —those with
whom the [awyer shares daily conversation and
annual profits —should also be disqualified.

The marrow (ocus of disagreement has been
wheiher the imputed disqualification of par-
ners and associaies should be subject 10 a
waiver, A waiver would be based on a deter-
mination by the governmen! agency involved
that the disqualified aitorney has been
“soreened”’ or *'insulated"” from any participa-
tion in the case, There are three major objec-
lions 1o the scresning-waiver device, however,
and none of them has been successfully
answered.,

The first unanswered objection is thai no
adequate Handards for screening and granting
waivers have been anliculated: once we recog-
nize that disqualification s appropriate, 1 is
hardly sufficient 10 base a waiver on the mere
assurance of the disqualified lawyers thai they
will mot do anything improper.

The second unanswered obicction s the vir-
tul impossibilily of policing violalions once &
wiiver has been given.

Finally, the screening-waiver device com-
pounds the initial confMict of interest by adding
ancther. Agency lawyers who are called upon
{0 grant o deny & waiver on behalf of a former
colleague’s law firm will have a substantial per-
sonal incentive to be generous in granting the
waiver, because they will expect o make
similar requests when they leave povernment
SETVICE,
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The principat argument in favor of permit-
ting & screcning-waiver device is tha the
government would find it impossible 1o hire
competeni lewyers ([ the screening-waiver ex-
cepiion is rejected, becauss awyers would fear
becoming unemployable, But if concern ower
the deninl of waivers would indeed result in the
unemployabllity of former government law-
yers, that problem would prevall as long as
there were any significant risk thal waivers
would be denied in particular cases. That is,
unless the waiver device were a sham, and
walvers were 10 be granted as a mater of
course whenever requested, the asserted risks
of hiring fermer government employees would
still discourage law firms from employing
them, and would thus discourage lawyers from
eniering government service.

In fact, however, no instance has ever been
given of a governmen: employee who would be
rendercd unemployable by the rejection ol a
whiver-screening exceplion. Unguestionably, a
particular kwyer might have to forgo emphoy-
meni with a particular law firm, or even with
three or four firms, bul thay i hardly the
sweeping effect that has been projecied by op-
ponents of the ethical rule.

1t should be emphasized, however, that these
rules are mot motivaied by disapproval of the
so-called revolving door between governmeni
service and private practice, but by the serious
likelihood of proféessional Impropriety inberent
in the lawyer's switching from one side (0 (he
other.

In sddition to dealing with the probiem of
the lawyer who switches sides in (he same mat-
ter, these rules seek also io discourage Lhe
situation in which a lawyer s representing the
powernment's interesis and, at the same time,
may be comemplating legving government serf-
vice and godng (o work for & party or a law firm
whost interesis the government lawyer is able
to affect, Because it is easy for undersiandings
of future employment 1o be reached withou
amv realistic opportunity to discover or 1o
prove that to have been (he case, the Sup-
plementary Provisions cstablish time bars 1o
employment of former government lnwyers by
some partics and firms in S0mMe CircumsLances.

INustrative Cases

9a). A police afficer tells a prosecutor that
fe is sure a cache of contraband can be found

im & particelar dwelling. The prosecutor learns,
in guestioning the officer, that the officer can-
nat subsiantiate his binch with evidence suffi-
cient to obiain a search warfant, The prosecu-
tor does not tell (he officer to invent & pretext
for entering the premises and to seize the con-
traband, but says nothing when (he officer says
he is going to do so. The prosecutor has com-
mitied a disciplinary violation.

Sb). A lawyer with the Public Conracts
Award Board is advising the Board regarding
the awerd of a contract Tor widgets. The at-
torney for Multinational Widgets, Inc., dis-
cusses hie client's proposal with the Board
lawyer. During the discuision, the atlormey
comments 10 the Board lawyer that his firm is
looking for young lawyers with the Board law-
yer's background, and that the Board lawyer
should be sure 1o sec him if he decides 10 leave
government sérvice. The artorney for Mullina-
tional has commined a disciplinary violation,

%c), The same facts us 9(b). The Board
lawyer fails 1o report the Mullinational
lawyer's comment to the disciplinary board.
‘The Board lawyer has committed a disciplinary
vialation,
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REPORTER’'S FOREWORD

This Revision of the Code of Pro-
fessional Responsibility (Code) has
been prepared to demonstrate how
the provisions of The American
Lawyer's Code of Conduct (ALCC)
may be adopted by a state thal does
not wish to abandon the framework
of the Code. It consists entirely of
mandatory Disciplinary Rules, with-
oul hortatory Ethical Considerations,
a format suggested by the MNational
Organization of Bar Counsel
{NOBC).

MOBC has also suggested some re-
organization of the Code. This Revi-
sion follows most of NOBC's sugges-
tions, but goes further in two impor-
tant respects, First, it drops the often
meaningless Canons and replaces
them with straightforward headings
(e.g., ““Canon 6. Competence’ in-
stead of “*Canon 6. A Lawyer Should
Represent a Client Competently®').
Second, it subdivides the Canons into
Subchapters for different subtopics
and assigns a separate set of 100 pos-
sible rule numbers to each sub-
chapter. Thus DR 2-106 and 107 be-
come DR 2-201 and 202, showing that
they involve a subject completely
separate from that of DR 2-105. This
new numbering system should make
the Code easier both to undersiand
and to amend.

The text is printed in four type
styles so that the reader may readily
determine the source of any provi-
sion,

"Regular Roman (ype™ is used for
language of the present Code that is
unchanged,

“Rold Face type'* is used o show
that the substance, and usually the ex-
act language, is from a provision of
the ALCC, which is duly noted in the
Texf.

“fralic Bold Face' is used for the
Rules not approved by the commis-
sion but published as ‘‘Supplemen-
tary Provisions" in Chapter 1X of the
ALCC and in Canon 8 below, for the
reasons stared.

“Italic type*' is used for changes in
the present Code that are primarily
editorial, and that do not effect
substantive change. Some of (hese
changes are necessary to eliminate the
Code's use of pronouns implying that
every lawyer is male. Some appear
necessary to make the Code har-

monious with the ALCC. A few are
suggestions by the Reporier to fill
what he considers gaps in the Code,
not filled by the ALCC. Some of
these are taken from the Proposed
Amended Disciplinary Rules to the
ABA Code of Professional Respon-
sibility, adopted and published by
NOBC in 1981; each is noted in the
text as “"[DR - , NOBC]." Ex-
planations of the substance of such
provisions may be found in the earlier
Report on a Study of the Proposed
ABA Model Rules of Professional
Conduct, With Recommendations,
adopied by NOBC in 1980, which is
referenced in the Motes as ““NOBC
(1980).""

Changes in the titles of Disciplinary
Rules, and the titles and numbers of
new DR's are indicated by brackets.

Numbers in brackets are used to
identify both old DR"s that have been
moved, and the provisions of the
ALCC that have been introduced into
the Code. Motes at the end of each
Canon explain some changes. These
have been kept to a minirmum, on the
basis that the Comments to the
ALCC are adequate for such pur-
poses, and are easy to locate through
the in-text references to the ALCC
Rules.

It is hoped that these references are
sufficiently full 1o render unnecessary
any table of CPR-t0-ALCC cross-ref-
erences. Because the ALCC text con-
tains no similar guides, an ALCC-to-
CPR cross-reference table is in-
cluded. That table should allow the
reader to ascertain how this Reporier
has allocated the ALCC Rules in this
Proposed Revision of the Code,

THOMAS LUMBARD
Washington, D.C.
May 3, 1982

Canon 1.
INTEGRITY OF THE
LEGAL PROFESSION

SUBCHAPTER 1. Laowpers,

DR 1-101. MAINTAINING IN-
TEGRITY [OF ADMISSION TO
THE BAR.]

(A) A lawyer’s license o practice
may be revoked or suspended if the
lawyer made a materially false state-
menf, or deliberately failed fo dis-
close a material fact, in applving for
admission fo practice.

(B) A lawyer who has material,
adverse information abeui a candi-
date for admission to the bar shall
make that information known (o the
appropriate admission auihorities, 1o
the extent that the lawyer can do so
wilhout revenling a confidence or
secret of a client. [ALCC 8.2]

DR 1-102 MISCONDUCT.
(A) A lawyer shall not:

{1} Viclate a Disciplinary Rule
or knowingly assist or induoce
another lawyer (o do so. [ALCC
8.14)

(2) Circumvent a Disciplinary
Rule through actions of another.

(1) Knowingly assist a judge or
judicial officer in violation of ap-
plicable rules of judicial conduci
lor other lawl. [DR 1-102{ ANE),
NOBC]

(4) Emgage im illegal conduci
that creates a substantial doubi
that the lawver will comply with
this Code. [ALCC 8.1, replacing
DR 1-102(AX3), (4), (5), and (6)]

DR 1-103. [DUTY TO REFORT
DISCIPLINARY VIOLATIONS.]
(A) A lawyer who knows thai a
lawyer or judge has acted in violation
of a Disciplinary Rale or a rule of
judicial conduet shall convey that
knowledge to a tribunal or other
authority empowered (o investigate
or act upon such a violation. [ALCC
8.2}

(B) A lawyer who knows of facts or
evidence concerning another lawyer
or judge shall fully reveal the same
upon proper request of a tribunal or
other authority empowered to investi-
gate or act upon violations of applica-
ble rules of professional or fudicial
conduct.

(C) A lawyer shall comply with this
rule only to the extent that the lnwyer
can do so without revealing a confi-
dence or secrei of a client in violation
of Canon 4, or other privileged eom-
munications, [ALCC 8.2]

DR 1-104. SUPERYISORY
RESPONSIRILITY.]

(A) A lawyer shall take reasonahle
care o assure ihat none of the
lawyer's partmers, associates, or em-
ployees commils an act that would
violate a Disciplinary Rule il com-
mitied by the lawyer. [ALCC 8.15]

|
|
|
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(B) A lawyer having supervisory
authority over another attorney shall
take reasonable care to ensure that
the attorney conforms to the Discipli-
nary Rules. [DR 1-104 (B), NORBC]
(C) A lawyer shall be responsible for
agrnother aitorney’s violations af a
Disciplinary Rule if:
(1) The lawyer orders or ratifies
the conduct invelved: or
(2) The lawyer is a partner in the
law firm in which the attorney is a
pariner or associate, or has super-
visory authority over the attorney,
and knows of the conduct ai a time
its consequences can be avoided or
mitipated but fails to take reason-
able remedial action. [DR 1-104
(C), NOBC]

DR 1-105. SUBORDINATE
LAWYER.] [INOBC]

(A) A lawyer acting under the super-
visory quthority of another person is
bound by the Disciplinary Rules noi-
withstanding the fact rhat rhe
lawyer’s conduct was ordered by rhe
Fupervisor.

(B} A subordinate lawyer does not
violate a Disciplinary Rule [f the
lawyer acts in accordance with a
supervisory atiorney’s reasonable
resofution of an arguable quesiton of
professional duty. [DR 1-105,
NOBC)

SUBCHAPTER 2.
Judicial Officers.

DR 1-201 [DR 8-102].
STATEMENTS CONCERNING
[JUDICIAL OFFICERS AND CAN-
DIDATES.]

(A) A lawyer shall not knowingly
make o false statement of fact con-
cerning the gualifications of a can-
didate for election or appointment to
a judicial office.

(B) A lawyer shall not knowingly [or
with reckiess disregard for the trith)
make & false accusation against a
judge or other adjudicatory officer.

DR 1-202 (DR 8-103]. LAWYER
CANDIDATE FOR JUDICTAL
OFFICE,

{A) A lawyer who is a candidate for
judicial office shall comply with the
applicable rufes of judicial conduct or
arher faw, including Canon T of the
Code of Judicial Conduct,

IDR 1-203. LAWYER HOLDING
JUDICIAL OFFICE.]

(A) A lawyer holding judicial office
shall not violate applicable rules of
Judicial conduct.

NOTES

DR 1-101({B), forbidding lawyers’
furthering the bar admission of can-
didaies they 'know’ “‘to be unquali-
fied,” is replaced by part of ALCC
Rule B.2, which uses more enforce-
able means to atiain the same end,

Proposed DR 1-102(A)}3), an
NOBC innovation, has no counter-
part in either ALCC or Code,

DR 1-104 (B} and (C) and DR 1-105
are taken from the NOBC, but have
been slightly edited.

Subchapter 2 has been moved from
Canon 8. Proposed DR 1-203, subjec-
ting a lawyer to bar discipline for
misconduct in judicial office, appears
in no other code but seems a logical
corollary to DR 1-102(A)3), which
subjects 1o bar discipline a lawyer
who merely assists judicial miscon-
duct.

Canon 2.
MAKING LEGAL SERYICES
AVAILABLE

SUBCHAPTER 1.
Publicicy and Advertising.

DR 2-101. PUBLICITY:
[GENERAL RULE.]

{A) A lawyer shall not knowingly
make a representation that might
reasonably bhe expected to induce
reliance by 2 member of the public in
ihe selection of counsel, thal is false
or misleading. [ALCC 7.1]

DR 2-102. [ADVERTISING AND
SOLICITATION.]

{A) A lawyer shall not advertise lor
or solicit clients:

(1) Im a way thal violates a valid
law imposing reasonable resiric-
tions regarding time or place.
[ALCC 7.2]

{2) Through another person

when ihe lawyer knows or could
reasonably ascertain that such con-
duct violates a contractual or other
legal obligation of that other per-
son. [ALCC 7.3]

DR 2-103. [IRECOMMENDATION
BY AGENT.]

{A) A lawyer who advertises for or
solicits clients through another per-
son shall be as responsible for (hat
person's representations to and deal-
ings with potential clients as il the
lawyer acted personally, [ALCC 7.5]

DR 2-104. SUGGESTION OF NEED
OF LEGAL SERVICES.

{A) A lawyer shall not initiate con-
tact with a prospective client for the
purpose of obtaining professional
employment;

(1) If the lawyer has been in-
formed by that person, or by
spmeone acting on behalf of that
person, (hat the person does nol
want o receive communications
from the lawyer. [ALCC 7.4] or

{(2) If the lawyer knows or
reasonably should know that (he
physical, emotional, or menial
state of that person is such that the
person could not exercise
reasonable judgment in employing
a lawyer. [DR 2-104{B)(1), NOBC]

DR 2-105. LIMITATION [OR
SPECIALIZATION] OF
PRACTICE.

Provided that such statements
otherwise comply with this sub-
chapter:

(A) A lawyer may commtunicate the
JSact that the lawyer or the awyer’s
[firm does or does not practice fn par-
ticular fields of faw.

(By A lawyer may state that the
lawyer's practice or that of the
lawyer’s firm is concentrated in or
primarily limited fo one or maore
Sfiefds of law.

{C) A lawyer may state that he or she
is currenily certified as a specialist in
a field of law by a bona fide board or
other entity that imposes substantial
requirements for such certification.
[ALCC 1ll. Case 7(a)]

SUBCHAPTER 1.
Agreements To Provide
Legal Services,

DR 2-201 [Now 104].
IAGREEMENTS.)

(A) A lawyer shall not enter into an
agreement for, charge, or collect a fee
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that is illegal or clearly excessive or
unreasonable,
(B} A lawyer shall treat a client fairly
and in good faith, giving due regard
o the client’s position of dependence
on the lawyer, the lawyer's special
training and experience, and the high
degree of trust which a client is en-
titled to place in a lawyer, [ALCC
5.1]
{C) A lawyer shall make known to a
client in writing the material terms of
their agreement for legal services, in-
cluding the scope of what the lawyer
is undertaking 1o do for the client, the
limits of that underiaking, and the fee
and any other obligations the client is
assuming, This writing shall be de-
livered 1o the client when the lawyer is
retained or as soon lhereafter as
reasonably practicable, [ALCC 5.2]
(1) A lawyer representing a cor-
poration shall, to comply with this
paragraph, provide to the board of
direciors the information as (o po-
tential congflicts of interest required
by DR 5-107.
(D) A lawyer shall noi contraci with
a client to limit the lawyer's lability
te the clieni for malpractice, |[ALCC
53]
(E) A lawyer may limil the scope of
the matier entrusied Lo ihe lawyer, if
the agreement otherwise complies
with this Rule, [ALCC 2.2]

DR 2-202 [Now 107]. DIVISION OF
FEES AMONG LAWYERS,

(A) A lawyer shall not share a fee for
legal serviess with another lawver
who is not openly associated in the
same firm unless:

{1} The division reflecis the pro-
portion of work performed by,
and the normal billing rate of, each
allorney, or

{2) The client has been informed
pursuant to DR 2-200{(C) of ihe
fact of fee-sharing and the effect
on he total fee, and the client con-
sents. [ALCC 5.4)

SUBCHAPTER 3.
Fermination of Services.

DR 2-301 [Now 110].
WITHDRAWAL: [GENERAL
RULE]

(A) A lawyer who withdraws from
the representation of a clieml, for
whatever reason, shall take reason-

able care to avoid foreseeable harm to
the client, including:
(1) Giving due notice to the
chient;
(2) Allowing reasonable time
for substitution of new counsel;
(3} Cooperating with new coun-

(4) Promptly turning over all
papers and property to which the
client is entitled; and

(5) Promptly returning any
unearned or unexpended advances.
[ALCC 6.7]

DR 2-302 [Now DR 2-11MB)]). MAN-
DATORY WITHDRAWAL.

(A) A lawyer representing a client
before a tribunal, with its permission
if required by its rules, shall withdraw
from employment, and a lawyer rep-
resenting a client in any other matter
shall withdraw from employment, if:

(1) The lawyer knows or it is ob-
vious that the client is bringing the
litigation, conducting the defense,
or asserting a position in the litiga-
tion, or is otherwise having steps
taken, merely for the purpose of
harassing or maliciously injuring
any person.

(2) The lawyer knows or it is ob-
vions thai withdrawal is necessary
to avoid violation of a Disciplinary
Rule, wunless such withdrawal
would result in direct or indirect
divulgence of a client's secrets or
confidences in violation of Canon
4. [ALCC 6.6; see also ALCC B.4]

(3) [The lawyer's mental or
physical condition renders it
unreasonably difficult for the
lawyer to carry out the employ-
ment effectively.)

(4) The lawyer is discharged by
the client. [ALCC 6.1]

(5) The lawyer knows ihat the
lawyer's testimony is likely to be
required on & material, disputed is-
sue in a litigated matler, wnbess
withdrawal would cause seriouws
and irreparable injury to the client.
[ALCC 8.4]

DR 2-303 [Now DR 2-110{C)].
PERMISSIVE WITHDRAWAL.
(A) A lawyer may withdraw from
representing a client:

(1) In any matter other than
criminal litigation, if withdrawal
can be accomplished without a di-
reci disclosure of s confidence or

secrel of the client in violation of
Canon 4, if the lawyer comes o
know that the client has knowingly
induced the lawyer to undertake
the representation, or to take sc-
tion on behalf of the client in the
course of the representation, on
the basis of material misrepresen-
tations of Fact. [ALCC 6.5)

(2) Unless ithe lawyer knows
that withdrawal would result in
significant and irreparable harm io
the client, if:

(a) The client commits a clear
and subsiantial violation of a wril-
ien agreemeni regarding paymeni
of fees or expenses.

{b) The lawyer encounters
continuing and wnavoidahle diffi-
culties in working with co-counsel
or with the client. [ALCC 6.4]

{3) If the lawyer reasonably be-
lieves that continwed representa-
tion of the client would be likely to
have a seriously adverse effect
upon the lawyer's health, [ALCC
6.3)

{4} At any time and for any rea-
son, if:

(a) Withdrawal will canse no
significant harm (o the client's in-
teresis;

(b) The client is fully informed
of the consequences of the with-
drawal and voluntarily assents (o
it; or

() The withdrawal is pur-
suant to the terms of a written re-
tainer agreement. [ALCC 6.2]

SUBCHAPTER 4.
Transacrions With Clients,

DR 2-401 [Now DR 5-103].
[TRANSACTIONS RELATED TO
THE CLIENT RELATIONSHIP.]
{A) A lawyer shall not acquire a pro-
prietary interest in the cause of aciion
or subject matter of litigation the law-
ver is conducting for a client, excepl
that:

(1) A lawyer may acquire [or
impose] a lien granted by law to se-
cure the lawyer's fee or expenses,
other tham a lien prohibited by
paragraph {C).

(2) A lawyer may contract with
a client for a reasonable fee that is
contingent in whole or in part on
the outcome of a matter. [ALCC
5.6(d)]
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(3) A lawyer may advance or
guarantee the expenses of litiga-
tion, even if repayment is contin-
gent on the outcome of the matter.
[DR 5-103(B)(1), NOBC]

(B) A lawyer shall not give money or
anvihing of substaniial value to any
person in order to induce thal person
te become or Lo remain & client, or to
induce that person to retain or to con-
tinue the lawyer as counsel on behalf
of a third person, excepl that:

(1) A lawyer may advance
money to @ client on terms that are
fair.

{2} A lawyer may give money 1o
a client s an act of charity.

(3} A lawyer may give money (o
a client to enable the client to with-
stand delays in litigation that
would otherwise induce the client
to settle a ¢laim because of finan-
cial hardship, rather than on the
merits of the claim.

(4) A lawyer may provide legal
services and advance or guarantee
the expenses of litigation on a con-
lingent basis pursuant 1o para-
graph (A). [ALCC 5.6]

(C) A lawyer shall not impose a lien
upon any part of a client's file, except
upon the lnwyer's own work product,
and then only:

(1) To the extent thai the client
has not paid for the work product,
and is able to do so,

(2) To the extent thal with-
holding the lawyer’s work product
presenis no significani risk to the
client of imprisonment, deporta-
tion, desiruction of essential evi-
dence, loss of custody of child, or
similar irreparable harm. [ALCC
5.5

(D) A lawyer shall not participate in
arranging for a gift from a client lo
the lawyer, to a member of the law-
yer's family, or to a person who is
partner, associate, or of counsel io
the lawyer, [ALCC 8.11]

[DR 2-402, LIMITS ON OTHER

RELATIONS WITH A CLIENT.]

(A) A lawyer shall not enter into a
commercial transaction or other
business relationship with a person
who is or recently was a client (excepl
a transaction related (o representa-
tion of the client permitted by DR
2-401), unless the person is repre-
sented by independent counsel.

[ALCC 8.7] [DR 5-104]
{B) A lawyer shall nol commence

having sexual relations with a client
during the lawyer-client relationship.
[ALCC B.8]

(C) A lawyer shall not act as officer
or director of a publicly held corpora-
tion that is a client of the lawyer, of
the lawyer's pariner or associale, or
of any firm or attorney io whom the
lawyer is of counsel. [ALCC 8.9]

NOTES

All of Subchapter 1 i wholly
reworked to reflect the ALCC provi-
sions on publicity and advertising.

Proposed DR 2-105 is an interpola-
tion by the Reporter to clarify the
ALCC position on what lawyers may
say aboul their practice and their ex-
pertise, Paragraphs (A) and (B) are
necessarily implied from the previous
DR, Paragraph (C) is taken from an
[Hustrative Case in the ALCC. NOBC
{1980) suggests that such a provision
is redundant.

If detailed regulation of specialists’
advertising is desired, eg. by a
“designation'” plan, the matter
should be included in a sub-subchap-
ter beginning with DR 2-121.

DR 2-200(CH1) is included as a
cross-reference 1o DR 5-107, derived
from ALCC 2.5.

DR 2-302AM3) is bracketed be-
cause it has no direct parallel in the
ALCC. Inasmuch as the purpose of
ihe present DR 2-110{B)(2) is o as-
sure that counsel be effective, no rea-
son 1o delete it appears. Compare DR
2-303(A)N3); ALCC Rule 6.3,

DR 2-401{AN}2) is amended, pur-
suant to the ALCC, to allow con-
tingent fees in all matters.

DR 2-401{A)(3) is not stated by
ALCC 5.6 but appears implicit in that
Rule,

Canon 3.
UNAUTHORIZED
PRACTICE

DR 3-101. AIDING [OR EN-
GAGING IN] UNAUTHORIZED
PRACTICE.

(A} A lawyer shall not assist the prac-
tice of law by a person not authorized
to practice.

(B} A lawyer shall not practice law in
a jurisdiction in violation of rhe rules
governing the practice in that
jurisdiction.

DR 3-102. IVIDING LEGAL FEE
WITH NON-LAWYER.

{A) A lawyer or law firm shall not
share a legal fee with a non-lawyer,
except:

(1) Pursuagni lo a written parf-
nership agreement or other instru-
ment  that complies with DR
3-103¢A).

(2) Pursuant to an agreement to
make paymenis to the estate or
specified survivors of a deceased
lawyer, or, pursuant o an agree-
ment that complies with DR 3-103,
of ¢ non-lawyer, if payment to the
decedent would not violate this
Code, [DR 3-102 (A)1) and (2)]

(1) Pursuani io a compensation
or retirement plan for non-lawyer
employess, even if based in whole
or in part on a profit-sharing ar-
rangement, providing such plan
[does not circumvent another Dis-
ciplinary Rule] [otherwise complies
with this Code]. [DR 3-102{A)3)]

DR 3-103. FORMING PARTNER-
SHIP WITH NON-LAWYER,

(A) A lawyer shall nol join with a
non-lawyer in a parinership, profes-
sipnal corporation, or other organiza-
tion, the activities of which include
the practice of law, unless the terms
of the lawyer's association with the
organization are staied in writing and
are consisient with the lawyer's obli-
gations under this Code, with particu-
lar reference to DR 5-100, requiring
ihe lawyer's undivided loyalty to the
client. [ALCC 4.7}

NOTES

This Canon does not prohibit an
association either between lawyers
admirted to practice in different
states, or between a lawyer and a non-
lawyer admitted 10 a specialized fed-
eral jurisdiction (e.g., before the In-
tersiate Commerce Commission or
the Patent Office), for the purpose of
handling a matter within that juris-
diction. DR 3-103 allows permanent
associations with such non-lawyers,
and should not be construed to forbid
ad hoe relationships that comply with
its terms. See DR 3-102, Such non-
lawyers, including certified public ac-
countants authorized by 5 U.S.C. §
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500 to practice before the Internal
Revenue Service, are not persons
“not authorized to practice,”” under
DR 3-101(A), within their areas of
special competénce.,

The italicized portions of DR 3-102
are necessary to implement DR 3-103,
allowing lawyers 10 associate profes-
sipnally with non-lawyers. See also
DR 6-101, requiring lawyers (o seek
out the services of experts in non-
legal disciplines. Such associations
could presumably be made on an ad
hoe basig, for the purpose of handling
single matiers, if the arrangements
otherwise complied with this Code.

Canon 4.
PROTECTING
CONFIDENTIALITY

DR 4-101. [CONFIDENTIAL
MATURE OF ATTORNEY -
CLIENT RELATIONSHIP.]

{A) Beginning with the initial inier-
view with a prospective client, a law-
yer shall sirive to establish and main-
tain a relationship of trust and con-
fidence. The lawyer shall impress
upan the client thai the lawyer cannol
adequately serve the client withoul
knowing everything thai mighi be
relevant to the client’s problem and
thai the client should not withhold in-
formation that the clieni might think
is embarrassing or harmful 1o the
client's interest. The lawyer shall ex-
plain to the client the lawyer's obliga-
tion of conlidentiality, and the excep-
tions thereto. [ALCC 1.1]

(B) Withoul the client’s knowing and
voluntary consent, a lawyer shall not
directly or indirectly reveal a client’s
confidence or secret, or use il in any
way detrimental (o the interests of the
client, ns the clienl perceives them,
or, if there is inadequate opporiuniiy
io consull the client, as the lawyer
repasonably understands the cliend (o
perceive them, excepl pursuant to DR
4-102. [ALCC 1.2]

{C) A “*confidence"” is any informa-
tion provided to the attorney by the
client, as to which the attorney-client
privilege has nof been waived by ihe
client under applicable law. A
“secret"' i any other information
gained by the lawyer in the course of
the lawyer-client relationship. |[DR
4-101(A))

DR 4-102. DISCLOSURE OF
CONFIDENCE [OR SECRET.]
[Now DR 4-101(C))

(A) A lawver may reveal confidences
Or Secrets:

(1) With the knowing and volun-
tary conseni of all clients affected.
[DR 4-101{C)¥1}; ALCC 1.2)

{2) To the extenl required to do
so by law, rule of court, or courl
order, bul only after good Faith ef-
Foris o fesi the validity of the law,
rule, or order have been exhausted.
[DR 4-1001{CH2); ALCC 1.3]

(3) To the exient thai the lawyer
reasonably believes that divalgence
is necessary to prevent imminent
danger 1o human life, [ALCC 1.6,
substantially amending DR
4-101(C)3)]

{(4) To the extent necessary lo
defend the lawyer or the lawyer's
associate or employee against a
charge of criminal, civil, or profes-
sional misconduct asserted by the
client, or against a formally in-
stituted charge of such conduct in
which the client is implicated. [DR
4-10HCH4); ALCC 1.5)

{5) When the lawyer knows that
a judge or juror in a pending pro-
ceeding in which the lawyer is in-
volved has beenm bribed or sub-
jecied to extortion, io the exieni
necessary lo preveni the maller
from going forward with a cor-
rupted judge or juror, [ALCC 1.5)

{6) To the extent that indirect
disclosure Is necessarily caused or
occasioned by the lawyer's with-
drawal from representation in-
duced by the cliem’'s material mis-
represeniation, pursuant to DR
1-303(A)1). [ALCC 1.2]

(7T) To orher lowyers and other
persons, employved by or associ-
ated with the client or the lawyer,
who are similarly bound 1o pre-
serve the confidences and secreis
af the client, for the purpose of
providing services o the clien,

(B) When revealing a confidence or
secrel pursuant fo subparagraph (2},
(3), 4) or (5) of paragraphk (A), a
lawyer shall use all reasonable means
to protect a clien!'’s interests and fo
avold disclosure that is not absolufely
Recessary,

DR 4-103 [Now DR 4-101(B}]. [PRO-
HIBITED DISCLOSURE OR USE
OF CONFIDENCE OR SECRET.)

{A) Except when permitied under DR
4-102, a lawvyer shall not:
(1) Reveal a confidence or secret
of a client,
(2) Use a confidence or secret of
a client to the disadvantage of the
client. [See ALCC 1.2]
{3) Use a confidence or secret of
a client for the advantage of the
lawyer or a third person, unless the
cliem knowingly and voluntarily
CONSENLS.,

NOTES

The Code puts this Canon entirely
under one Disciplinary Rule. It is pro-
posed that it be subdivided into three
DR's.

The substantial differences be-
tween this Canon and the present
Code are discussed in the Comment
to ALCC Chapter 1.

DR 4-101 follows the ALCC except
that it vses the Code term “‘confi-
dence or secrel; *" the term is defined,
by paragraph (C), to comply with the
Terminology of the ALCC and the
Comment to ALCC Chapter IV, The
following language has been deleted
from the definition of “‘secret’” now
in DR 4-101{A), and should not be
reinstated, particularly without the
words in bold face appended ai the
end:

o0y the disclosure of which would
be, or the lawyer has reason (o be-
lieve would be likely 1o be, embar-
rassing or detrimental to the inter-
ests of the client, as the clienl per-
celves them.

Paragraph (B) of DR 4-102 incor-
porates a cgveat that is included in the
equivalent separate Rules 1.3 through
1.6 of the ALCC.

A new subparagraph (7) is added 1o
DR 4-102 {or present DR, 4-101(C)) to
make it clear that a lawyer's dis-
closure to other confidential agents of
a client is neither improper nor a
waiver of privilege.

Canon 5.
INDEPENDENT PRO-
FESSIONAL JUDGMENT

DR 5-100, GENERAL RULE.]
{A) In a matter entrusted (o a lawyer
by a client, ihe lawyer shall give un-

e
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divided fidelity to the client’s interests
as perceived by the client, unaffected
by any interest of the lawyer or of any
person, or by the lawyer's perception
of the public interest [,excepl as the
lawyer may and should advise ihe
client of the lawyer's independent
professional judgment ss to the
clieni’s interesis]. [ALCC 2.1]

DR 5-101. [INDEPENDENT
PROFESSIONAL JUDGMENT AF-
FECTED BY LAWYER'S OWN
INTERESTS.]

(A) A lawyer shall not accept employ-
ment if the exercise of the lawyer's
professional judgment will be or rea-
sonably may be affecied by the law-
ver's own financial, business, proper-
ty, or personal interests, excepl:

(1) When it is obvious that the
lawyer can adeguately represent
the interests of the client.

(2} With the wrilien consent of
the client pursuant to DR 5-110.

DR 5.-102. [LAWYER AS
WITNESS. |

{A) When a lawyer knows thai the
lawver's testimony is likely to be of-
fered on a maierial, disputed issue in
litigation, the lawyer shall decline or
withdraw from representation in the
litigation, unless doing so would
cause serious or irreparable injury to
the client. [ALCC 8.4]

(1} This paragraph shall not ap-
ply to testimony related solely to
the nature and value of legal ser-
vices rendered by the lawyer or rhe
fawyer’s firm to the client. [DR
S5-101(BY3)]

(B) When a lawyer is disqualified
from represenling @ clienl wnder
paragraph (A), no partner or associ-
ate of ihat lawyer, and no one with an
of counsel relation o the lawyer,
shall represent the client [ unless dis-
qualification of such other lawyer
woufd cause serious and irreparable
injury to the client]. [ALCC 8.5; DR
5-101(B), 5-102(B)]

{C) Disqualification of a lawyer pur-
suant to paragraph (A) or (B) may be
walved by the voluntary and in-
formed consent of all adverse parties.
[ALCC B.6]

DR 5-103, [Transferred to DR 2-401.]

DR 5-104. [Transferred to DR
2-402(A).1

DR 5-105. [INDEPENDENT PRO-
FESSIONAL JUDGMENT AF-
FECTED BY INTERESTS OF
ANOTHER CLIENT.]

(A) A lawyer shall not accept or con-
tinue employment if the exercise of
the lawyer's independent professional
Jjudgment in behalf of a client will be
or is likely ro be adversely affecied by
the acceptance of the proffered em-
ployment, or if it would be likely to
involve the lawyer in representing dif-
fering interesis, except with the con-
sent of each client who may be ad-
versely affected, pursuant iec DR
5110,

(B) If a lawyer is disqualified from a
represenfation by this Rule, no part-
ner or associate of, or counsel fo the
lawyer or the lawyer’s firm may ac-
cept or continue the represeniation.
[DR 5-105(12)]

DR 5-106 [Now DR 5-107].
AVOIDING INFLUENCE BY
OTHERS.

{A) A lawyer shall not permil another
person who recommends, employs,
or pays the lawyer to render legal ser-
vices for g client to direct or regulaie
the lawyet’s professional judgment in
rendering such legal services. [DR
5-107(B)]

(B) A lawyer may, with the consent
of a client, accept & fee or salary
respecting services to the clieni from a
person or organization other than the
client, if the arrangement otherwise
complies with DR 2-201, respecling
agreements for legal services and fees,
and with this Canon. [ALCC 2.3][DR
5-107(A)

{C) A lawyer shall not praciice with
or in the form of a professional cor-
poration or association authorized 1o
practice law for a profii, if a non-
lawyer has the right to direct or con-
trol the professional judgment of the
lawyer.

(D) A lawyer serving on the board of
# charitable or public organization
shall mot participate in discussing or
voling upon any matter before the
board that the lawyer knows mighi
materially affect the interests of a
client of the lawyer or of ihe lawyer's
firm. [ALCC 8.10]

{(E) A lawyer shall not enler into an
agreement that unreasonably restricis
a lawyer's right to practice law or Lo
communicate with members of the
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public, and which thereby interferes
with the freedom of clients to obiain
counsel of their cholce, except to the
exient that lawyers in a parinership or
similar professional relationship may
make reasongble agreements regard-
ing the allocation among themselves
of fees with respeci to clients who
clect to continue with one lawyer or
another upon termination of the pro-
fessional relationship beiween the
lmwyers. [ALCC 8.13]

(DR 5-107. CORPORATION AS
CLIENT: RESOLVING CON-
FLICTS OF INTEREST.]

{A) A lawyer representing a corpora-
tion shall, as early as possible in the
lawyer-client relationship, inform the
board of directors of potential con-
flicts that might arise among the in-
terests of the board, the officers, and
the shareholders [or members] of the
corporation. The lawyer shall [re-
ceive] [obtain] from the board in-
structions in advance as to how o re-
solve such conflicts of interesi, and
shall take reasonable sieps io insure
that officers with whom the lawyer
deals, and shareholders [or
members], are made aware of how
the lawyer has been instructed (o re-
solve the conflicis. [ALCC 1.5]

[DR 5-110. CLIENT CONSENT TO
DIVIDED LOYALTY.]

(A} A lawyer may serve one or more
clients, despite a divided loyalty, il
each client who is or may be adversely
affected by the divided loyalty is fully
informed of the actual or potential
adverse effects, and voluntarily con-
sents. [ALCC 2.4]

NOTES

This Chapter has been completely
reorganized, but most of the changes
clarify, rather than change the law.
Two rules on relations and transac-
tions with clients, DR 5-103 and
5104, have been transferred 1o
Subchapter 4 of Chapter 2, which
deals with the lawyer-client conlrac-
tual relationship.

In DR 5-106(C), the subparagraphs
forbidding any ownership of law
firms by non-lawyers have been omit-
ted, See DR 3-103, authorizing asso-
ciations with non-lawyers under cer-
tain conditions.
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For explanation of DR 5-107, see
the Comment to ALCC Chapter 2.
See also DR 2-201(CN1), supra,
which requires the lawyer to put this
information in writing.

Canon 6.
COMPETENCE

DR &-101. [DUTY] TO ACT
COMPETENTLY.

(A) Al & minimum, a lawyer shall
serve 4 client with the skill and care
generally afforded io clients by other
lawyers in similar matters., [ALCC
4.1]

(B) A lawyer who has held himsell or
herself oul as haviag special skill or
compelence shall serve a client with
the skill and care generally afforded
io clienis by lawyers having such
special skill or competence, [ALCC
4.2]

(C) In addition, a lawyer shall, in 2
matler entrusted to the lawyer by a
client:

(1) Seck out all facts and
authorities that are reasomably
available and relevant fo  the
client’s imterests. [ALCC 4.4]

(2) Take such legal action as is
necessary and reasonably available
to protect and advance the client’s
interests, [ALCC 4.3]

{3) Give due regard not only to
established rules of law, but also to
developing legal concepts that
might affect the client's interests.
[ALCC 4.4]

{4) Seek oul reasonably avail-
able resources thai are necessary 1o
proteci and advance the client’s in-
terests, such as experts in special-
fzed areas of the law or in non-
legal disciplines. [ALCC 4.6].

[DR 6-102. DUTY OF DILIGENCE]
{A) A lawyer shall keep a client cur-
rently apprised of all significant
developments in the matier entrusted
to the lawyer by the client, unless the
client has instructed the lawyer to do
otherwise, [ALCC 4.5]

NOTES

This Canon has only one DR in the
present Code, The ALCC expands it
to seven Rules. To preserve Code
numbering as closely as possible, six
of those Rules are compressed into
two DR’s. (ALCC Rule 4.7 appears
in DR 3-103.)

Canon 7.
ZEALOUS REPRESENTA-
TION WITHIN LEGAL
LIMITS

DR 7-101. REPRESENTING A
CLIENT ZEALOUSLY.

(A) A lawyer shall use all legal means
that are consistent with the relainer
agreement, and reasonably available,
to advance a client’'s inlerests as the
client perceives them. [ALCC 3.1]
[DR 7-101(AM2) and (3), and (B),
omitted)

(B} A lawyer shall fully inform a
client of the client’s rights, liabilities,
and lawful alternatives regarding Is-
sues related to the matter entrusted to
the lawyer by the client, excepi:

(1) To the extent that the client
has instracted the lawyer lo exer-
cise the lawyer's judgment without
farther consultation [with the
clienit].

(1) As required by DR 7-102(C),
proscribing advice for unlawful
purposes, [ALCC 1.2]

DR 7-102. REPRESENTING A
CLIENT WITHIN THE BOUNDS
OF THE LAW.

(A) A lawyer shall not knowingly file
a malerially false pleading, present
materially false evidence, or make a
materially false representation lo a
cowrt, except as required o do 50 (o
avoid direct or indirect divalgence of
a client's confidence or secrel in
violation of Camon 4, [ALCC 3.7]
(B) A lawver shall not knowingly en-
courage 8 client to engage in illegal
conduct, except in a good Faith effort
to test the validity or scope of the law,
[ALCC 3.4]

{C) A lawyer shall not advise a client
aboul the law when the lawyer knows
that the client is requesling the advice
for an unlawful purpose likely to
cause death or serious physical injury
[to another person]. [ALCC 3.3]

(D) A lawyer shall not knowingly par-
ticipate im Fabricating evidence or a
misrepresentation upon which an-
other person is likely to rely to that
person’s material detriment. [ALCC
6]

DR 7-103. PERFORMING THE
DUTY OF PUBLIC PROSECUTOR
OR OTHER GOVERNMENT
LAWYER. [See Canon 8.]

DR 7-104. COMMUNICATING
WITH ONE OF ADVERSE
INTEREST,

{A) A lewyer shall not communicate
regarding a legal marter with an ad-
verse party who the lawyer knows is
represented in that matter by an al-
torney, unless the lawper has been
authorized to do 5o by that [party’s)
atiorney, [DR T7-104(A)(1)] except
thai:

{1) A lawyer may send a wrilten
offer of settlement directly to an
adverse pariy [represenied by an
allorney] seven days or more after
that party's attorney has received
the same offer of settlement in
writing. [ALCC 3.9]

(B) A lawyer shall not give legal ad-
vice o a person who the lawyer
knows is not represented by an ai-
tarney, other ithan the advice fo
secure counsel, when rthe lawper
krnows that rhe interests af the person
are in conflici or likely 1o be in con-
St with the interests af the lavwyer's
elient. [ALCC 3.8; DR 7-104(A)(2)]

DR 7-105. THREATENING
CRIMINAL PROSECUTION,

{A) A lawyer shall not present, par-
ticipate in presenting, or threaten to
present criminal charges solely to ob-
tain an advantage in a civil matter.

DR 7-106. TRIAL CONDUCT.

{(A) A lawyer shall not disregard or
advise a client 1o disregard a sianding
rule of a tribunal or a ruling of a tri-
bunal made in the course of a pro-
ceeding, excepr in a good faith effort
to test the validity of such rule or rul-
Ing.

(B) In presenting a matter to a tri-
bunal, a lawyer shall disclose, unless
privileged or irrelevant, the identities
of the persons whose imteresis the
lawyer represenis.

{C) In appearing in & professional
capacity before a tribunal, a lawyer
shall not:

(1) State or allude to any matter
ithe lawyer has no reasonable basis
to believe is relevant to the case or
that will nat be supported by ad-
missible evidence.

{2} Ask any question the lawysr
has no reasonable basis lo believe
is relevant to Lhe case and that is
intended to degrade a witness or
other person.

{3} Assert personal knowledge
of the facts in issue, except when
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testifying as a witness,

{4} Assert a personal opinion as
to the justness of a cause, as to the
credibility of a witness, as to the
culpability of a civil litigant, or as
to the guilt or innocence of an ac-
cused; but @ lawyer may argue, on
an analysis of the evidence, for any
position or conclusion with respect
to such matters.

{5) Engage in conduci intended
to disrupi a tribunal.

{(6) Engage in undignified or dis-
courteous conduct which is de-
grading 1o a tribunal.

{7) Intentionally or habitually
violate any established rule of pro-
cedure or of evidence,

DR 7-107. TRIAL PUBLICITY.
[Omitted. No provisions in ALCC ex-
cept limitations on behavior of public
prosecutors and other government
lawyers; see Canon 8.]

DR 7-108. COMMUNICATION
WITH OR INVESTIGATION OF
JURORS. [Omitted. Mo provisions in
ALCC.])

DR 7-109, CONTACT WITH
WITNESSES.

(A) A lawyer shall not knowingly
participate in unlawfully concealing
or destroying evidence, or discourage
a potential witness from talking fo
counsel Tor anoiher party. [ALCC
3.5]

(B) [Omitted)

{C) A lawyer shall noi give a witness
money or anything of substantial
value, or thremien a witness with
harm, in order to induce the wilness
to testify or [to dissuade the witness
from testifying] [nor to testify], ex-
cept that:

{1} A lawyer may pay a fee to an
expert witness.

(2) A lawyer may reimburse n
witness' aciual, reasonable finan-
cial losses and expenses of appear-
ing.

(3) A lawyer may give a witness
proteciion against physical harm.

(4) A lawyer serving as a public
prosecuior may promise or obitain
immunity from prosecution in or-
der to overcome a wiiness® asser-
tion of the constitutional privilege
against self-incrimination. [ALCC
3.10)

DR 7-110. CONTACT WITH [AD-

JUDICATORY]| OFFICIALS.

(A) A lawyer representing an in-
terested party shall not initiate com-
munication with a judge or other ad-
judicatory officer about the Facls or
issues in @ matier that the lawyer
knows is pending or likely to be pend-
ing before the judge or officer, nnless
the lawyer has firsi made a good [aith
effort to apprise opposing counsel,
{(B) If a lawyer has an ex parte discus-
sion with a judge or other adjudica-
tory officer regarding the issues in a
case, the lawyer shall fully inform op-
posing counscl of the ex parie com-
miunication at the earliest opporiuni-
ty, except to the extent prohibited by
provisions of Canon 4 proscribing
unauthorized divulgence of a client's
corfidence or secret, [ALCC 3.11]

NOTES

DR 7-104 is changed in substance
only by subparagraph (A}1). The rest
has been rewritten only to make it
clearer. DR 7-104(B) is identical to
ALCC Rule 3.8, but is printed in
italics because it makes no substan-
tive change in present DR
T-104(AN2).

DR 7-106 has no direct equivalent
in the ALCC but is included here to
the extent that it is not inconsistent
with the ALCC. Subparagraph
(BX1), requiring lawyers to disclose
adverse legal authority not cited by
opposing counsel, is omitted, The
ALCC imposes such a duty only upon
government counsel (see DR B-102,
below) and in ex parfe proceedings.

DR 7-107 is omitied, reflecting the
ALCC determination that limitations
on pre-rial publicity, except publicity
initiated by the government, violate
the First Amendment, See the Com-
ment to ALCC Chapter [X,

DR 7-108 is omitted as surplusage.
The conduct it forbids (jury tamper-
ing) is, in all jurisdictions, punishable
gither as a crime or as contempt of
court, and is thus “illegal conduct
that creaies a substantial doubt that
the lawyer will comply with this
Code,'" which violates DR
L-102(A)4).

DR 7-109(B), which forbids en-
couraging a witness to be unavailable
o testify, is now subsumed in
paragraphs (A) and (C) of that rule.

Canon 8.
PUBLIC SERVICE
SUBCHAPTER 1.
Lawyer In Public Office.

DR 8-101. ACTION AS A PUBLIC
OFFICIAL.

{A) A lawyer who holds public office
shall not:

(1) Use that public position for
the purpose of obitaining a special
advantage in @ legislative matter
for the lawyer or a client of the
fawyer Junder circumstances where
the lawyer knows or it is obvious
that such action is not in the public
interest].

{2) Use that public position for
the purpose of influencing a tri-
bunal te act in favor of the lawyer
or a client of the lawyer,

{3) Accept anything of value
from any person when the lawyer
knows or it is obvious that the of-
fer is for the purpose of influ-
encing the lawyer’s action as a
public official.

{4) Use the powers of public of-
fice for personal advantage, favor-
itism, or retaliation. [ALCC 9.13]

(5) Participate in any matier in
which ihe lawyer participated per-
sonally and substantially in private
practice. [ALCC 9.16]

(6) For one year after entering
public office, participate in any
matter in which an interested par-
r:

g (a) Was the lawyer's client
within one year before the lawyer
entered public office; or i

(b) Is represented by a lawyer
who was a partner or associate of,
or of counsel to, the lawyer within
one year before the lawyer entered
public affice, unless: (i) The law-
yer was appointed fo office by the
chief executive afficer of the
Jjurisdiction, with the approval of a
legislative body, or the lawyer's
participation is approved by a
superior so appointed; or (i) The
lawyer was elecred to office.
[ALCC 9.20]

{7) Knowingly violate the rights
of any person or knowingly toler-
ate the violation of any person's
rights by any other public [employ-
ee] lafficiall. [ALCC 9.12]

(8) Engage in publicity regar-
ding a criminal investigation or
proceeding, or an adminisirative
investigation or proceeding invol-
ving charges of wrongdeing, until
after the disposition of the matier
is announced, except (o make pub-
lic information thai is necessary:

(a) To protect the public from
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an accused who is ai large and rea-
sonably believed to be dangerous;

(b} To help in apprehending a
suspect;

(c) To rebut publicized allega-
tions of improper conduct on the
part of the lawyer or the lawyer's
staff or associaies in public office.
[ALCC 9.11]

DE 8-102. [Transferred to DR
1-201]

DR 8-103, [Transferred (o DR
1-202)

[DR 8-104. REPRESENTING THE
GOVERNMENT IN COURT.]

(A) A lawyer representing the govern-
ment before a court or other tribunal
shall inferm ihe iribunal of any facts
or legal authorities thal might mater-
ially affect the decision of the tri-
bunal, and that have nol been
brought to the attemtion of the tri-
bunal by other pariies or counsel.
[ALCC 9.10]

SUBCHAPTER 2.
Former Public Official.

|DIt 8-201. ACTION AFTER
LEAVYING PURBLIC OFFICE.]

(A) A lawyer who has held public of-
fice shall noi:

i1} Accepi privaie employment
relating to any matter in which the
lawyer participated personally and
snbstantially while in public office,
[ALCC 9.14][DR 9-101{A) and
(B)]

(2) For one year after leaving
public office, counsel or otherwise
represent a client who was previ-
ously involved in any matter in
which the lawyer participated per-
sonally and substantlally within
one year prior to leaving public af-
Sice, [ALCC 9.18]

(3) For one year after leaving
public office, become a partner or
assoclate af, or be of counsel to, a
lawyer or law firm that represenied
an interested party in any fsubstan-
tigl) matter in which rhe lawyper
participated personally and sub-
stantially within one year prior to
leaving public office. [ALCC 5.19]

4y Allow another lawyer who s
a partner or associate of, or of
counsel to the lawyer or the Liw-
yer's firm, to accepd private em-
ployment that would violate sub-
paragraph (A)1), (2), or (3) of this

Rule if accepted by the lawyer.
[ALCC 9.21]

SUBCHAPTER 3.
Public Prosecutor.

[DR 8-301. ACTING AS A PUBLIC
PROSECUTOR.]
(A} A lawyer serving as a public pro-
secutor shall not:

(1) Seek or sign u formal charge,
or proceed to trial thereon, unless
a fair-minded juror could conclude
that the accused is guilty, on the
basis of all of the facts that are
known to the prosecutor and likely
to be admissible into evidence.
[ALCC 9.3]

(2) Use unconscionable pres-
sures in bargaining for pleas of
guilty, such as charging an accused
with a more serious offense, or
with more offenses, than war-
ranled under paragraph (AN1).
[ALCC 9.5)

(3) In exercising discretion (o in-
vestigate or to prosecate, show
favoritism for, or Invidiously dis-
criminate against, one person
among several similarly situated.
[ALCC 9.2

{4) Interfere with the indepen-
dence of a grand jury, preempt a
function of a grand jury, or use the
processes of the grand jury for
purposes not approved by the
grand jury. [ALCC 9.4

(5) Condition a dismissal, nolie
prosegul, or similar action on the
accused’s relinguishment of con-
stitutional rights, or of righis
against the governmeni, a public
official, or any other person, other
than relinguishing those rights in-
herent in pleading not guilty and
proceeding to trigl. [ALCC 9.6]

{6) Seek evidence to supporl a
prosecution against a particular in-
dividual unless thail individual is
identified ns a suspect in the course
of a good faith investigation into
suspecied [violation of law] [crimi-
nal conduet). [ALCC 9.1]

(7) Strike prospective jurors on
grounds of race, religion, national
or ethnic background, or sex, ex-
cepl lo counteract the use of such
tactics initiated by the defense,
[ALCC 9.8]

{B) A lawyer serving as a public pros-
ecutor shall:

(1) Prompily make available to

defense counsel, without request,
any information that the prosecu-
tor knows is likely to be useful, or
that is obviously likely to be useful
to the defense. [ALCC 9.7)

{(2) Prompily advise the court,
on the record when possible, if the
lawyer comes to know thal an ac-
cused has received or is receiving
ineffective assistance of counsel.
[ALCC 9.9]

(3) Comply with the Rules of
this Canon applicable to a lawyer
represeniing the government or in
pulilic service.

SUBCHAPTER 4,
Privare Counsel’s Refarionships
With Public Officials.

[DR 8-401. SUGGESTION OF
INFLUENCE.]

(A) A lawyer shall not state or imply
that the lawyer is able to influence
any tribunal, legislative body, or pub-
lic official, improperly or upon irrele-
vant grounds. [DR 9-101(C)]

DR 8-402, EMPLOYMENT
MSCUSSION BETWEEN
PRIVATE ATTORNEY AND
PURBLIC OFFICIAL.

(A) While a lawyer in public office is
participating personally and substan-
tially inm a matier in which a private ai-
torney has a material interesi, neither
lawyer shall comment (o the other
about the government lawyer's pri-
vate employmeni possibilities.
[ALCC 9.17)

NOTES

DR B-101{AX1): The language in
brackets, now in the Code, should be
deleted.

Present DR 8-102 and DR B-103
appear above, without any substan-
tive change, as DR 1-201 and DR
1-202.

Mote that ALCC Rules 918
through 9.21, which appear as pro-
posed DR B-101{A)6) and DR
B-201{AN2), (3}, and (4), were noi ap-
proved by the Commission “*becaunse
of concern about their effect in com-
munities served by very few lawyers."”
These *‘Supplementary Provisions"'
of the ALCC are therefore presented
in Italic Bold Face type.
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Canon 9.
HOLDING PROPERTY
FOR OTHERS

DR 9-101. [Omitted. Transferred to
DR 8-201 and DR 8-401.]

DR 9-102. PRESERVING IDENTI-
TY OF FUNDS AND PROPERTY
[OF OTHERS].

(A) All funds of clients or other per-
sons paid 1o a lawyer or law firm or
placed in the possession of a lawyer,
in trust or otherwise, other than ad-
vances for costs and expenses, shall
be deposited in one or more iden-
tifiable bank accounts, and no funds
belonging to the lawyer or law firm
shall be deposited therein except as
Tollows:

(1) Funds reasonably sufficient
lo pay bank charges may be de-
posited therein.

(2) Funds belonging in part to a
client or other person and in part
presently or potentially to the law-
ver or law firm may be deposited
therein, but the portion belonging

to the lawyer or law firm may be
withdrawn when due unless the
right of the lawyer or law firm to
receive it is disputed by the client
ar other person having an inferest,
in which event the disputed portion
shall not be withdrawn until the
dispute is finally resolved.
(B) A lawyer shall:

(1) Promptly notify a client or
other person of the receipt of
funds, securities, or other property
on behall of the persan,

{2} Identify and label securities
and property of a client or third
person prompily upon receipt and
place them in a safe deposit box or
other place of safekeeping as soon
as practicable.

(3) Maintain complete records
of all funds, securities, and other
property of a client or other person
coming into the possession of the
lawyer and render appropriate ac-
counts (o the client or ather person
regarding them.

(4) Promptly pay or deliver (o a
client or other person the funds,

securities, or other property in the
passession of the lawyer which the
client or other person is entitled to
receive.

(5) Not commingle the funds or
property af a client or other person
with the lawyer's own funds or
propery.

NOTES

The Commission concurs in the
NOBC recommendation that this
Canon of the Code, “A lawyer
should avoid even the appearance of
professional impropriety,”" should be
replaced. See the Comment to ALCC
Chapter VIII. The Rgporter has
adopted the further NOBC recom-
mendation that Canon 9 become a
Canon devoted to prophylacric mea-
sures intended to prevent lawyers'
violating their fiduciary duties as to
property entrusted to them. The tex
of DR 9-102 is that recommended by
the NOBC, which i85 more com-
prehensive than ALCC Rule 8,12,
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The principal financial support for the writing and publication of the American Lawyer's Code of Con-
duct was provided by the Roscoe Pound-American Trial Lawyers Foundation.

The Foundation was established in 1956 by Roscoe Pound (1870-1964), Dean Emeritus of the Harvard
Law School, and the National Association of Claimants’ Compensation Attorneys (now the Association of
Trial Lawvers of America). The Foundation's original headquarters in Watertown, Massachusetis, was
Dean Pound’s home of many years, which he gave 1o the Foundation together with his remarkable library.

The Foundation's original purposes were research and education ‘‘relating to personal injury
problems.” It has retained that central focus, but broadened the scope of its activities in recent years.
Pound's world famous private library now includes the Samuel Horowitz Workmen's Compensation
Library, as well as the 8800 priceless legal and literary tomes that Dean Pound collected over the nine
decades of his life,

In the 1960z, the Pound Foundation pioneered the use of audio-visual training films in the education of
the trial bar. Long before videotape simplified production and reduced costs, the Foundation developed
forty training films and distributed them to many law schools throughouwt the United States.

When Earl Warren, then Chiel Justice, laid the cornersione of the Foundation's Research Center in
Cambridge, Massachusetts, the Foundation announced the creation of an annual **Chiefl Justice Earl War-
ren Conference on Advocacy.' The first Warren Conference was held in June 1972 at the Research Center
in Cambridge. The Final Report pf that Conference, entitled 4 Program For Prison Reform, was reprinted
and given wide distribution by the Federal Law Enforcemeni Assistance Administration.

Notable subsequent conferences included the 1976 Conference on Trial Advocacy as a Specialty. The
creation of the MNational Board of Trial Advocacy, the first national specialiy-certification board for
lawyers, was a direct result of that Conference. The 1978 Conference on Ethics and Advocacy focused on
defects in the American Bar Association's Code of Professional Responsibility. That Final Report, and the
dissatisfaction of Foundation leaders with the ABA proposals to remedy those defects, led the Foundation
to create the Commission that devised The American Lawyer's Code of Conduct.

The 1982 Earl Warren Conference was held in Charlottesville, Virginia. The subject under investigation
was Ethics in Government. The Final Report of that Conference will be available for public review early in
1983,

The Foundation's publications are presently distributed by the ATLA Education Fund. Additional
copies of the American Lawyer's Code of Conduct (3$5.00), as well as the Final Reports of the last three
Warren Conferences, entitled Church, State and Politics (1981) (£10.00); The Penalty af Death (1980)
($7.50); and The Couris: The Pendulum of Federalism (1979) ($7.50), can be obtained by contacting:

The ATLA Education Fund
Box 3717
Washington, D.C. 20007

or by calling this toll-lree number: (BOD) 424-2725.
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