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WHAT DO THE RULES OF 
EVIDENCE TELL US
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GO TO THE RULES

• Rule 701

• Rule 702

• Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)

• Rule 703

• Sardis v. Overhead Door Corp., 10 F.4d 268 (4th Cir. 2021)
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RULE 701

Opinions are not Four Letter Words.

• Anyone Can Have An Opinion

• Anyone Can Testify To An Opinion

• But The Court Does Control What 

Types Of Opinions A Witness Can 

Testify To.

If a witness is not testifying as an expert, 
testimony in the form of an opinion is 
limited to one that is:(a) rationally based on 
the witness’s perception; (b) helpful to 
clearly understanding the witness’s 
testimony or to determining a fact in issue; 
and (c) not based on scientific, technical, or 
other specialized knowledge within the 
scope of Rule 702
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RULE 702

(a) the expert’s scientific, technical, or other 
specialized knowledge will help the trier of 
fact to understand the evidence or to 
determine a fact in issue; 

(b) the testimony is based on sufficient facts or 
data; 

(c) the testimony is the product of reliable 
principles and methods; and 

(d) the expert’s opinion reflects a reliable 
application of the principles and methods to 
the facts of the case.

A witness who is qualified as an expert 
by knowledge, skill, experience, 
training, or education may testify in the 
form of an opinion or otherwise if the 
proponent demonstrates to the court 
that it is more likely than not that:
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RULE 702(B) INTERACTION WITH 703
THE TESTIMONY IS BASED ON SUFFICIENT FACTS OR DATA

What Facts Can The Expert Use

• Case File

• Depositions

• Facts that “in the particular filed 

[the expert] would reasonably rely . 

. . In forming an opinion.”

An expert may base an opinion on facts 
or data in the case that the expert has 
been made aware of or personally 
observed. If experts in the particular 
field would reasonably rely on those 
kinds of facts or data in forming an 
opinion on the subject, they need not be 
admissible for the opinion to be 
admitted. . . .
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RULE 702(B) INTERACTION WITH 703
THE TESTIMONY IS BASED ON SUFFICIENT FACTS OR DATA 

What Data Can The Expert Use

• Again, we have a Rule for this

FRE: 803

(18) Statements in Learned Treatises, Periodicals, or 
Pamphlets. A statement contained in a treatise, 
periodical, or pamphlet if:

(A) the statement is called to the attention of an expert 
witness on cross-examination or relied on by the expert 
on direct examination; and

(B) the publication is established as a reliable authority 
by the expert’s admission or testimony, by another 
expert’s testimony, or by judicial notice.

If admitted, the statement may be read into evidence but 
not received as an exhibit.
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O V E R C O M I N G  

T H E  D A U B E R T  
S T A N D A R D
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CORNERSTONE OF DAUBERT
ADDRESSING RULE 702(C) & (D)

“This entails a preliminary assessment of 
whether the reasoning or 
methodology underlying the testimony is 
scientifically valid and of whether that 
reasoning or methodology properly can 
be applied to the facts in issue.”
Daubert v. Merrell Dow Pharms., Inc., 
509 U.S. 579, 592-93, 113 S. Ct. 2786, 
2796 (1993)

“Ordinarily, a key question to be answered 
in determining whether a theory or 
technique is scientific knowledge that will 
assist the trier of fact will be whether it can 
be (and has been) tested. ‘Scientific 
methodology today is based on generating 
hypotheses and testing them to see if they 
can be falsified; indeed, this methodology 
is what distinguishes science from other 
fields of human inquiry.’"
Daubert v. Merrell Dow Pharms., Inc., 509 
U.S. 579, 593, 113 S. Ct. 2786, 2796 (1993) 13



WHAT WAS DAUBERT ABOUT?
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METHODOLOGY

Their conclusions were based upon "in vitro" (test tube) and "in vivo" (live) animal 
studies that found a link between Bendectin and malformations; pharmacological 
studies of the chemical structure of Bendectin that purported to show similarities 
between the structure of the drug and that of other substances known to cause birth 
defects; and the "reanalysis" of previously published epidemiological (human 
statistical) studies.
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 583, 113 S. Ct. 2786, 2791-
92 (1993)
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"Relevant evidence" is defined as that which has "any tendency to make the 
existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence." Rule 401. The 
Rules' basic standard of relevance thus is a liberal one.

Frye, of course, predated the Rules by half a century.

Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 587, 113 S. Ct. 2786, 2794 (1993)
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W H A T  D O E S  T H E  
C O M M O N  L A W  T E L L  

U S



DAUBERT’S UNDERLYING TEST

• This entails a preliminary assessment of whether the reasoning or 
methodology underlying the testimony is scientifically valid and of whether that 
reasoning or methodology properly can be applied to the facts in issue. We are 
confident that federal judges possess the capacity to undertake this review. Many 
factors will bear on the inquiry, and we do not presume to set out a definitive 
checklist or test.

•
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 592-93, 113 S. Ct. 2786, 2796 (1993)
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DAUBERT’S UNDERLYING TEST
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To summarize: "General acceptance" is not a necessary precondition to the 
admissibility of scientific evidence under the Federal Rules of Evidence, but the 
Rules of Evidence -- especially Rule 702 -- do assign to the trial judge the task of 
ensuring that an expert's testimony both rests on a reliable foundation and is relevant 
to the task at hand. Pertinent evidence based on scientifically valid principles will 
satisfy those demands.

Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 597, 113 S. Ct. 2786, 2799 
(1993)



AMBROSINI V. LABARRAQUE

“Rule 703 explains that if ‘the facts or data in the particular case upon which an 
expert bases an opinion or inference’ are ‘of a type reasonably relied upon by 
experts in the particular field in forming opinions or inferences upon the subject, 
the facts or data need not be admissible in evidence.’" 

Ambrosini v. Labarraque, 322 U.S. App. D.C. 19, 101 F.3d 129, 133 (1996).
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AMBROSINI V. LABARRAQUE

“the district court must focus ‘solely on principles and methodology, not on the 
conclusions that they generate.’"  

Ambrosini v. Labarraque, 101 F.3d at 133 citing to Daubert
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D.C. VS M.D.

Motorola v. Murray, 147 A.3d 751 (D.C. 

2016)

• "Vigorous cross-examination, 
presentation of contrary evidence, and 
careful instruction on the burden of 
proof are the traditional and appropriate 
means of attacking shaky but admissible 
evidence.“

• Motorola Inc. at 754 citing to Daubert, 
509 U.S. at 596.

Rochkind v. Stevenson, 471 Md. 1, 236 

A.3d 630 (M.D. 2020)

• “‘Vigorous cross-examination, 
presentation of contrary evidence, and 
careful instruction on the burden of 
proof are the traditional and appropriate 
means of attacking shaky but admissible 
evidence.’” 

• Rochkind at 38 citing to Daubert, 509 
U.S. at 596.
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SUBSEQUENT D.C. OPINIONS

Dicta

• Dickerson v. D.C. 182 A.3d 721

• Reviewed whether an expert was qualified to reach 702(c).

• Expert could not diagnose injuries so preclusion.

• Townsend v. D.C., 183 A.3d 727

• Failure to proffer witness as an expert to testify to the horizontal gaze 

nystagmatus test for sobriety.  Addressed in FN10
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UNITED STATES V. TIBBS, 2019 D.C. SUPER.LEXIS 9 (SEP. 
5, 2019)

Thus, under Daubert and Rule 702, the admissibility of proffered expert opinion testimony does 
not exclusively rest on the acceptance of the opinion's underlying theory or methodology within 
a community of scientists or practioners. Nor does it turn on the trial judge's view on the 
ultimate accuracy of the offered conclusion. Instead, the admissibility inquiry focuses on 
whether reliable principles and methods support the proposed testimony and on whether those 
principles and methods were reliably applied in the case at hand.

United States v. Tibbs, 2019 D.C. Super. LEXIS 9, *12 

Judge Edelman 
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WILLIAMS V. UNITED STATES, 210 A.3D 734 (2019)

Although decided when Frye/Dyas was still the law, Gardner scrutinized the firearms and 
toolmark examiner's opinion testimony through a reliability lens and cited sources that explain 
that the empirical foundation does not currently exist to permit these examiners to opine with 
certainty that a specific bullet can be matched to a specific gun. In line with Motorola, 
Gardner determined that these conclusions are simply unreliable.

Williams v. United States, 210 A.3d 734, 742 (D.C. 2019) – Judge Easterly 
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PARKER V. UNITED STATES, 249 A.3D 388

The trial court applied the Dyas/Frye Test standard; however, the appellate court found the error 
to be “harmless because the record makes it clear that the trial court’s decision to exclude the 
expert testimony would have been the same if it applied the correct standard.”
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W H E N  I S  A  M O T I O N  
T R U L Y  A  D A U B E R T  

M O T I O N



PRODUCTS LIABILITY 
CLAIM

1. Did a product defect cause the 

driver to lose control of the 

motorcycle?

a. Exams Bike

b. Depositions

c. Discovery

d. Education, Training, 

Experience

e. Recall Notice
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RECALL NOTICE

Heated Hand Grips Can Cause Throttle 

To Stick.

Does “stick” = “jam”

Eye-witness testimony states front tire 

was shaking.
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SARDIS V. 
OVERHEAD DOOR 
CORP., 10 F.4TH 268, 
282 (4TH CIR. 2021)

But even if relevant, an opinion must also be 
sufficiently reliable. Reliability is a "flexible" 
inquiry that focuses on "the principles and 
methodology" employed by the expert. Daubert, 
509 U.S. at 594-95. Specifically, district courts 
must ensure that an expert's opinion is "based on 
scientific, technical, or other 
specialized knowledge and not on belief or 
speculation." Oglesby v. Gen. Motors Corp., 190 
F.3d 244, 250 (4th Cir. 1999). And to the extent 
an expert makes inferences based on the facts 
presented to him, the court must ensure that 
those inferences were "derived using scientific 
or other valid methods." Id.

Sardis v. Overhead Door Corp., 10 F.4th 268, 281 
(4th Cir. 2021)

Shaking front tire ≠ reliable basis of 
knowledge and experience in the field of 
engineer to demonstrate that both a brake 
is being applied as a throttle is open
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HILL V. CAPITAL 
DIGESTIVE CARE, ET 
AL.
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All PAD 
Patients = 

<50% Effective

PAD 
Patients 
with Just 
Diabetes = 
Unknown

PAD Patients 
with Just 
Hyperlipidemia 
= Unknown

PAD 
Patients 
with Just 
AIDS = 
Unknown



LIABILITY 
TESTIMONY

Q. In conjunction with your assignment in this case, what 
expert methodology did you employ?

A. I took the information from this case that’s been 
provided to me. I compared it to regulatory standards as well as 
other standards enumerated in sources like the CDL Manual 
that are commonly used in the trucking industry.

I determined if there were any specific discrepancies between 
what happened in the case facts and what is expected or 
enumerated in those commonly-used resources.

I then made a determination, from the perspective of a safety 
director or safety professional, whether or not there were 
specific steps reasonably within my control as a truck driver or a 
motor carrier that could have been in opposition to the steps 
that were taken in this case to better align them with the 
expectation and rules that are enumerated in sources like the 
CDL Manual.

The step-by-step process I just described was something that 
was specifically taught to me through part of my certification 
process as a certified director of safety and is the same step-by-
step process that we would use in the trucking industry for one 
of our own vehicles in our own fleet.

“Sitting Duck” Tractor-Trailer Case
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LIABILITY 
TESTIMONY

“Sitting Duck” Tractor Trailer 

Case

Qualifications Reliance Field Opinions

Truck 
Driver/Safety 
Director for 
20+ years

All depositions
Standard of 

Care
Deviations

Teaches CDL 
Classes for 
the State

All discovery 
documents

Causative 
Effect

Yes

Holds CDL FMCSR

Military 
Experience 
with Heavy 
Machinery

Published 
Authoritative 

Literature

Takes 
Continuing 
Education 
Courses

Commercial 
Drivers Manuel



DAMAGES TESTIMONY

1. It is my opinion that projecting an individual’s wage loss and earning capacity past the age of normal 
retirement in the U.S., age 66 for an individual born in 1950, is entirely speculative and without 
sufficient foundation. In 2020, only 9.8 million or 18% of Americans age 65 and older were in the 
labor force. It cannot be stated within a reasonable degree of vocational probability how much 
longer Mr. Romanoski would have continued to work past the normal age of retirement.

2. Mr. Romanoski had a significant premorbid medical history. While he attributes his inability to 
continue working to his MVA’s, a review of medical records indicates that he had many medical 
conditions that may have contributed to his overall decline in health and inability to continue 
with his employment.

3. It is my opinion that his MVAs occurred after the age of normal retirement, there is no loss of earning 
capacity or future wage loss claim for Mr. Romanoski that can be attributed to subject accidents.

Romanoski v. Olokun, et 

al.

Opinions of Jessica Stoll
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BASIS OF STOLL’S OPINIONS

1. Ms. Stoll holds no opinion of Dr. Romanoski’s pre-incident work-life 

expectancy.

2. In 2020, only 9.8 million or 18% of Americans age 65 and older were in 
the labor force

3. Ms. Stoll uses the U.S. Department of Health and Human Services 

Administration for Community Living and the Administration of 

Aging Published in May 2021

42



U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES ADMINISTRATION FOR COMMUNITY 
LIVING AND THE ADMINISTRATION OF AGING PUBLISHED IN MAY 2021
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DR. ROMANOSKI

• He was not in assisted living

• He was not disabled

• He was not in community living

• He was a full-time practicing psychiatrist at Johns Hopkins and with 

his own private practice at the time of the collisions.
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U.S. CENSUS BUREAU DATA
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THANK YOU

Matthew A. Nace
Paulson & Nace, PLLC
1025 Thomas Jefferson Street, NW
Suite 810
Washington, D.C. 20007
man@paulsonandnace.com
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